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Incorporation Agency 


Re p riing monti 
Charles U tt 
Company, 


CHANGE from sole proprietor- 
ship partnership the corporate 


form agency involves many 
may many reasons why such 
transformation desirable, such 


1 


management, insulation trom perso! 


sideration, continuity 


bility, credit 


contingencies, etc Whether sucl 


Vari 


change advisable taxwise must also 
considered. Whether the corporation tor 
tax-saving approach 


careful comparison the tax status 


can be ascertained only 


the corporate and unincorporated forms 
doing business and exploring some the 
problems which will created such 
change. 

Preliminarily should noted that 
distinct from 
partnership is not considered a separate 


taxable entity apart from 
partners. other words, partners are taxed 
on all profits of the partne 

not they are distributed, contrasted with 


stockholders, who are usually taxed only 


rs » Whether or 


the extent corporate distributions the 
form dividends, salaries, bonuses com- 
missions. Different tax-rate 
apply the two forms 
and the excess profits tax, 
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ules also 
oing business, 


applicable, 


as tradit t bee! 
porat t v1 partne 
ip 
Howeve would mistake merely 
to look at the arit I c of the situat ' 
decidir ether the ¢ porat 1S 
preferable One must als consider the 
npenalt 
penaity | s u eas ADD iC 
mulat surpl s; state and | al corpo- 
security taxes; the ict that the 
Saving ld be dissipated the event ot 
a con pl te jul lation and the Dus ss 
factors 
Assume that, after sid these 
ly siness j tax factors, it ‘ led to 
porate What are son the at- 
to actual incorporatior One s 1 con- 
aider 1) whether the transfer of ts js 
taxable « tax tree b the sole 1 | et or 
partner 2?) hether the transi Ss 
made | the partners 1 their id 
Capacity orf by the partners 3) 
only part should trans- 
cont at least temy 
for reasons 
transtorming the partnership 
sole proprietorship into a corporation, or 
the creation of a corporation in the first 
instance can be accomphs! ed 
tax free complying with the Internal 
Revenue Code. comply, necessary 
that the sole proprietorship partnership 


ge 


or partners own at least 8O per cent of all 
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securities issued, must substantially repre 
sent an equivalent in assets, including ca he effect of the guest and ancial : 
other ords, ities received responsibility statutes regard the 
} } ntiall +} TY nrot lyr } r ] } +} 
ope I nsurance vel re s ] pag 645 
e 
cor} curities tha needless 
creatior ta liabilitv at t f in 
en} tant 4 il int * te 
I 
saved the judge ere a 
the } Vs ] ets ¢ } re 1 
cat i be t 
after transfer the stock t th. ndividual 
| 
‘ nre seri te T 
N arti rié ais ers 
( nting te suallv advisable t Leer the 
parti live if there re anv ntincent 
may is 1 aed 
pays contingent l ations the 1 st be n the cash, rather than the a ual, met l 
partners the corporat has the 
po: a 4 The timing of t actual it rporation is 
benefit la ix deduction N } 1] 
cient assets should be retain t are y rt 
rue recent years view arry- 
4 ackK system Fi eXa » @SS i} 
ba abil ld paid I able vear f wed bv a ss during t Fret ; 
4 six montns vit aNticipated } Ss iu 
t y Cal A ed pala the balance of the vear it mav be advan- 
rT T T eT T 4 ( + rr + 
ce i In \ Is, tage I is I Ju oH 
duc re Denencial tha a al ne the partners t utilize the ss lf 
future capitalization. Keep back taxes paid them ind 
that accrued rporate expenses not dis vidual taxpayers. Even continued profits 
charged y paymel within £72 months are anticipated, with no current sses, it Is 
r th rt ration’ hy! ryt + ‘ hanes ] } 
after the « poration s taxable vea ivn benencia to incorporate during t 


year rather than the end the year, 
divide income among more taxpayers. 
Such change will also normally reduce 
the corporate income tax for its first fiscal 
year. 


Corporate Distributions 
Taxable Profit 


Another problem that must faced 
the outset the proposition that once having 
distributed money property corpora- 
tion exchange for stock, extremely 
difficult get back without paying tax. 
This problem acute only the 
not uncommon 


agency operations. 
businessman try recoup 
ment before considers that 
profit, but the tax specify that all 
corporate distributions are considered 
able profits the extent earnings, 

it is not possible to avoid this resu ' 
designating distribution being paid out 
contributed surplus 
with limited 
acquire capital 
redemption 
treats such redemp 
alent dividend the extent accumu- 
lated earnings. the present time, the 
only sure way the capital investment can 
recouped without regular income tax liabil- 


be mna-fide 


capital. 
possible, exception, to re- 
funds through 
since the tax law 
equiv- 


pro-rata 


StOcK, 


liquidation the corporation, 
event the transaction treated 
exchange the 
who thus becomes ent 
loss treatment. 

The actual 
the transfer funds 
corporation exchange 


part 


step ot 


been reached. the 

cies, this problem secondary, since 
tal not vital 
insurance agency. 


factor the 

However, in the 
insurance agencies having 
ners, consideration should given 
method advancing funds the 

tion, whether capital loans 
cause the rather obvious tax 
lending to, rather than 
corporation, there has developed 
years tendency 


numerous 
rpora- 


advantage 
investing in, 
recent 


undercapitalize new 
closely held corporation issuing mini- 
mum and then lending additional 
sums the corporation or, the 
issuing both stocks and bonds. This process 
populary known “thin” corporation. 
Its advantages are threefold: 


stock 
outset, 


(1) Interest payable the obligations 
the corporation, although taxable the same 
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dividends the hands the stockholder 
creditor, is deductible by the 


Under existing law, dividends are not 


corporat 
There- 
fore, always more advantageous tax- 
wise for the corporation 


rather than dividends. 


tion that the cre« 
during the corpor 

not necess< 

capital fund 

tax results upon repayment 


surrender 


process daevei 


capitalization 


ratio del 


whe 


rant 


arrante 


investment 


earnings 
should 
tors and the 
voting righ 
indicati 
characteristic investment 


creditor 


Internal Revenue, 
distinct tax 


The Commissioner 
course, 
vantages 
introduced wit! 
his arguments 
that 


befor 

loans 
inception the poration 
amounts proportionate the actual capi- 
tal investment stockholders 
invested stock 

should treated capital in- 
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sucn 


nominal), 


amount being 


such loans 


Be: 
| 
(2) Loans must repaid the corpora- 
= S back his oney 
nce, that 1s, it 1s 
sy to recoup the 
rther. no ince 
‘ vould } tl 
as would be the 
the outstanding stock tor ca: 
cellation 
(3) If loans cannot be repaid, a bad-debt 
deduction may result—ot eithe al 
ness bad debt, nm which event e cred ) 
2) ea sustains a short-term capital loss, or a busi- 
+ say} ] leduct 
Ls ee ness bad debt, when a regular ded n is 
available. 
Although the “thin” incorporation, suc- 
cessful, Will minimize the over-all tax llaDti- 
ity just how far the idea cou pe pusher 
ler } rt till } 
is pre blematical. The « irtS are Stili in the 
clear, however, that the 
greatly preponderate in lavor ¢ aept 
a preponderance of loan over! 
ment evidencing the loans should be a true 
yond or « written evidence of debdt—not 
a AVOrid instrument, Nail and Nail 
Reames a a fixed amount of money to avoid the pos- 
sibility of its being deemed st CK, and the 
right to interest should not be contingent 
agen- irtner, there 
rage not carry 
rger st significant 
resence ta 
a new tactor 
; 


the 


Admission Liability 
Assured 
WILLIAM MOONEY 


Admission liability generally the cause any accident. 

notes that some courts put the entirely his own responsibility. But wher 


PORTIONS 

( k vv 

€ 4 pers 4 

S led sure 


ance Company, 342 Mo. 677, 117 S. W. (2d) 241 memory} 
(1938): Kindervater v. Motorists Casualty In- (Verrett 
surance Company, 120 N. J. L. 373, 199 Atl Compa 

(1938): Coleman v. New Ams dam Casu Supp. 48 


Company, 247 N. Y. 271, 16 367 (19 
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ur effect that eve1 where the 
1Western Casualty é& Surety Company 1 Wenig v. Glens Falls Indemnity Company, 22 
Weimar, 96 F. (2d) 635 (CA-9, 1938): Blake Automobile Cases 1011, 294 N. Y. 195, 61 N. W 
v. Continental Casualty Company, 278 Ill. App (2d) 442 (1945): Luntz v. Stern, 3 Automobil ; 
232 (1934) Metropolitan Casualty Insurance Cases 182. 135 Ohio St. 225, 20 N. E. (2d) 241 
Company 1% Richardson, 30 Automobile Cases (1939) Miller 1 Jones, 140 Ohio St 408 45 
751, Supp. 310 1948): Bridges (2d) 106 There are numerous 
Palmer, 99 So. (2d) 529 (La., 1957): American ways in which liability may be admitted. Most 
Automobile Insurance Company v. Fidelity 4 of the cases fall in the category where direct : 
Casualty Company of New York, 159 Md. 631 liability was acknowledged Others consist of 
152 Atl. 523 (1930): Redler v. Travelers’ Insur- a repudiation of written statements, loss of : . 
and willful attempts to aid a plaintiff 
v. American Policyuholders’ Insurance 
¥, 38 Automobile Cases 5& 103 F 
4 (DC La., 1952)) : 


William Mooney vice president 
and general attorney, Woodmen the 
World Life Insurance Society, Omaha. 


insurer would helpless 

against chicanery covin. 

considered settled without regard 
actual facts. would not difficult 
understand that there would 
under the facts, but the assumpti 

bility would sufficient justify 
ment. Justice Cardozo, over years 
gave broad construction the 


tion clause language 


“The question remains whet 
duct the assured [failure 
tion, verify answer, attend 
about the matter] was such 

vitiate the policy 
satisfied was. Co-operation does 
that the assured 
insurer present sham defense 
mean that shall 


isciosure 


ation 
and frank 
ably demanded the 
determine whether 

defense. The attitude of 

one willful and avowed 

did not deny that was 
give information, material 


liability. affixed the 
éver information had untenable 


osure oft what- 


2 Coleman v. New Amsterdam Casualty Com- La 1934). where the cou sai if an 
pany, cited at footnote 1 See also Porter v insured admits fault a automobile 
Employers Liability Assurance Corporation, 8 collision it not to °* um liability’’ and 
Automobile Cases 604, 40 Cal. App. 502, 104 thus there no violation of the cooperation 
Pac. (2d) 1087 (1940). clause. See also Elliot v. Metropolitan Cas- 

* Western Casualty & Surety Company 1 ualty Insurance Company, 13 Automobile Cases 
Weimar, cited at footnote 1: Pennsylvania In- (2d) 74, 250 F. (2d) 680 (CA-10, 1957) 
surance Company v. Horner, 198 Tenn. 455, 281 *‘ Kindervater v. Motorists Casualty Insurance 
S. W. (2d) 44 (1945): Indemnity Company of Company, cited at footnote 1 
America v. Pitts, 58 S. W. (2d) 53. aff'g 38 ’ Metropolitan Casualty Insurance Company 
S. W. (2d) 883 (Tex. Civ. App., 1931); volun- v. Richardson, cited at footnote 1 
tarily paying hospital and medical bills of an * Luntz v. Stern, cited at footnote 1 The 
injured person was such an assumption of lia- court said, in this case, that a pure question 
bility as to preclude an action against the in- of the assumption of liability was not disclosed 
surer, such acts constituting a violation of the Nevertheless, the facts showed a complete lack 
cooperation clause (Kansas City Jockey Club v. of cooperation with the insurer such as to ab- 
United States Fidelity &@ Guaranty Company, solve the latter from its contract The facts 
229 Mo. App. 1107, 86 S. W. (2d) 371 (1935)) indicated that the insured had promised pay- 
A nice play on words is indulged in U-Drive-/t ment of damages and had assumed liability 
Car Company v. Freidman, 153 S. 500 (Ct. App 
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a 
ity 
tion, the assumption by th of an 
the In tl} tr 
te. ea n e stress arising from any automobile 4 
accident, insured may feel impelled 
He er some assistance and assum son 
; pon ity or e acciden is 1S ST 
ally trt meone 1s s¢ sly in ed, 
even though it may be without the fault 
insured driver had better learn control 
the con mselt he may later discover he has 
2 f nterences [The general rule on this subject is that 
| We are ility to another in an automobile accident 
Sure as t ext se the nsurer from liability 
lait y req the to assume 
Vou irilv 18s im the nature ot a 
enable it promi rv warrant nd 
eg) uae genuine which the liability of the insurer depends.* 
While the courts have indicated that 
be sufficient to avoid the 1 licv on the part 
coupied with r circumstances that dis- 
insured. 
; 


Some the ses ha arise ere r e some trees the cec 
} 1 Aj ibett g a ‘ place 1 t rrect vhet 
relative about the assert legs him was bing 
I secut a cia not be satisfactoril expl 

~ ered a D an atte la 

Most of tl reported cases indicate clear ries he it 1 had ef 

1 4 4 
sta ¢ oht ‘ P visited 

pass t er cent 
S 4 i 
P t il t i re as estior 
‘ t € $s 1:3 . 
Ly ‘ ia > , > ai 
‘ ( + S t ex ¢ ¢ visits 
es t par 

it 
j t was ¢ t 
+ get i \ 
| < as 1 + ¢ recnul? f an autor ] A idi C f 

acté 1 irs He t lent s Id av re 

Vert litan Casualty IJInsura hile ses 
Richardson and Blake Continenta 1939) 

ompany cited footnote Insurance 
Genera ual Insurance ssociatic $ e Cases (2d) 
loines, 216 Iow 622, 246 N. W 7 (195 John- 
Wenig v. Glens Falls Indemnity Company, cited ses 2, 228 
at footnote 1; U-Drive-It Car 1 Freidman, 
cited tnote Great American Indemnity 
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This could well considered judicious 
rule were not for the many accidents 
which injuries are sustained 
one’s family special friends. 
would impossible keep such persons 


from communicating with each other. 


When such circumstances arise woul 
be well for the insured to know that the 
insurer might disclaim liability (the 
insured) endeavored assume admi 
liability for the accident. With this informa- 
tion mind, the insured could inform 
relative special friend that 
fied that made any admission 
suit involving the insurer 


Truthful Statements Not 
Considered Admissions 


lation the clau give 
a 
liability policy.” 
the insurer learns admission 


liability, may decide not undertake the 


defense may notify the 


defending with reservations 


tions must clearly pointed out. Such 


situation could result serious conflict 
interest between the insurer and the 

point any conflict, present future 
that might devel Pp and it might be su 
gested that the insured « il utside 
attorney. One could wel vis the 
surer’s attorney, knowing that the company 
is defending w reservations, to see that 
the record will develop the situation most 
favorable the company and against the 
insured, necessary. Even question 
asking the jury return special 
any alleged admission liability might 
be considered. Such a re quest could pre it 
some obvious situations. the 


were defending suit where the company 


‘Porter wv Employers Liability Assurance 
Corporation, cited at footnote 2: Great Amerit- 
can Indemnity Company v. McMenamin, cited 
at footnote 7. 

” Allstate Insurance Company v. Abbott, 14 
Automobile Cases (2d) 799, 174 N. Y. Supp. (2d) 
181 (1958): Porter v. Employers Liability Assur- 
ance Corporation, cited at footnote 2 

1 O’Morrow v. Borod, 24 Automobile Cases 
971, Cal. (2d) 794, 167 Pac. (2d) 847 (1946). 

2 Zitnik v. Burik, 23 Automobile Cases 1114, 
327 Ill. App. 170, 63 N. E. (2d) 635 (1945) 
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had intention disclaiming 
probably would never think asking the 
lict whether 
but the 
abilitv, it w ld 
rnev to h to 
have jury return answer such 
special verdict 
Generally 
Where both parties the suit were 
sured same insurer under 
compliance with cooperati 
clause 1s excused 
additional insured under 
coverage clat a permissive 
driver t aut Ss the assured” 
a liabilit Pp licy, and it may I his dut 
to compl) witl eration clause 
Glens Fa fy Compas ll re 4 
alone The court this 
said that the insured cooperate wit 
the plaintif (the claimant) 1 w the 
insurer the same time, even the extent 
of mal the insurer t cette 
Case [he insured this case et ( 
the claimant’s attorne P present 
this 
Effect Guest Statute 
act guest aut sured 
stati that e Was want y klecs 
that e was t t bile < 
exception the guest rule Even 
driver dut } 1 give the et 


follows 

“The ns ed’s b a fide adherence to 
trut} et the ele, ant nd mater al 
facts to t instlrer, as remembers d 

‘278 S. W. (2d) 388 (Tex. Civ. App., 1958) 

Quisenberry wv. Kartsonis, 9 Automobile 
Cases (2d) 1223, 297 S. W. 450 (1957); Metro- 
politan Casualty Insurance Company v. Richard- 
son, cited at footnote 1 See comment on 


Frazier case in federation of Insurance Counsel 
Quarterly (1958), p. 58 

% Roberts v. Commercial Standard Insurance 
Company, 9 Automobile Cases (2d) 1527, 138 F 
Supp. 363 (DC Ark., 1956): Elba v. Thomas, 39 
Automobile Cases 448, 59 So. (2d) 732 (Ct. App 


La., 1952) 


: 
4 
. 
insured that 
7 
facts and leave the conclusions to | nourer 
A forthright statement i tl rule i 


the sift et co t 
any s t ‘ es or ul tant 
] + 

at etrial sure 

al t 

4 
irs. state te 
‘ | 
Ss ¢ 


¢ 
\ 4 
t passe 
} + } + 
‘ 


is k 
e ft ‘ 1 
i a é | 
ve 
Ti 
1 t al 
‘ \ S 
met t a ete 1s 
Annis 1 ybile Cases (2d 
nr 
iN 


shington Insurance 


( ipany 1 ses (2d) 22. 151 
( Ap! 4 930 (1957) 

Strode asualty Insurance 
Company, 1 Automob ( 846, 1 
Supp. 24 iffd, 1 A es (2d) 
202 F. (2d) 599 (CA-3, 1953) 


Admission Liability 


as t cre t he 
Effect Statute Relating 
Financial Responsibility 
$1 pul Vish that 
* Royal Indemnity Company v. Olmstead 
bile Cases 906. 15 j $51 (CA-9 


but see Standa 


any v. Winget, 38 le Cases 1071 
197 F. (2d) 97 (CA-9, 1952) 
Buzzone v. Hartford A¢ lent & Indemnity 
Company, 10 tomot s (2d) = 
N. J. 447, 129 (2d) 561 (1 
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have held that absolute liability not af- 
forded policies having the cooperation 
clause. Accordingly, under such policy 
the insured may, with impunity, admit 
liability, and assume obligations, without 
endangering the risk. This, true, 
getting dangerously close compensation 
without fault, with greatly increased premiums 


Conclusion 


the ordinary cooperation clause, 
the admission assumption liability, 
will vitiate the policy but 
some courts have endeavored rationalize 
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vestments rather than loans. This 
argument would seem especially perti- 
nent insurance agencies since 


needs are secondary. 


capital 
the loans are treated investments, 
the interest payments are treated divi- 
dends and the amounts used retire the 
debt are treated, the extent earnings, 
dividends—that is, amounts distributed 
redemption stock (the ations 
being treated stock) under such circ 
the distribution taxable dividend 


as 


oblig 


ur 


Accounting-Method Selection 


The first step to consider after incorpo- 
ration the method accounting which 


should employed. this respect, there 


ect 


are certain elections but, once the tion 
has been made, may not changed with- 


out the consent the Commissioner 


Most 


€ 


the “accrual” 
“cash” method 


method more 


corporations adopt 
method rather than the 
accounting. 
nearly reflects true income and has the de- 
cided advantage making possible the 
matching income and deductions whether 
not they are actually received paid 
during any taxable year. There are certain 
limitations the deduction accrued items 
where the stock control closely held. 
Normally, these limitations would apply 
the agency form personal-services cor- 
poration. For example, interest, rent and 
other items income accrued must paid 


21 See cases cited at footnote 1. 

22 The burden may be on the insurance com- 
pany to show that it was materially harmed by 
the admissions (Western Casualty Surety 
Company v. Weimar, cited at footnote 1; State 
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this rule. few cases have held that there 
burden the insurance company 
show that was materially harmed the 
admissions.” It seem, however, that 
the insurance company should permitted 
the full benefit such clause con- 
tract. The contention often made, and 
sometimes agreed courts, that the 
company must have been prejudiced the 


does 


its 


accident, clear declaration against in- 
terest, often persuasive jury. Why 


ntrary the 
was 


End] 


should a jury decide to the co 


} 


motorist says “admits” 


Continued from page 644 


? 


within months the close the tax- 
able year. 
Shifting Income Guidepost 

Once the corporation operation, there 
should close watch made the 
advantage income 


come brackets, etc 
portant where subseq 
are anticipated. Simi 
shifted from 
taxpayer usually has 
tion timing the 


than deriving income 


Corporate expenditures must carefully 
watched. should not assumed just 
because a corporation exists hat all ex- 
penses are necessarily allowal ledu 

S ate necessarily allowabDle eauc 
tions. The statutory test that must 
“ordinary and necessary” 
penditures allowed, and the Treasury 


looks with expenditure pro- 
gram parallels the success 
the agency. Earnings may not drained 
off through the guise corporate expenses 
particularly where the recipients the pay- 
ments are also the stockholder-owners. Only 


the reasonable part deductible the cor- 
poration, whereas all the disbursement 
taxable the recipients. example 
this situation illustrated quite succinctly 
recent Tax Court decision. 
case, the stockholder-officer expended vari- 
ous amounts parties and other enter- 
Farm Mutual Automobile Insurance Company 
v. Koval, 21 Automobile Cases 1077, 146 F. (2d) 


118 (CA-10, 1944). 
3 But see Annis v. Annis, cited at footnote 16 


October, 1958 


{ 3 
uent rate reductions 
arly, deductions may 
to year In fact, a 
curring of expenses 
4 


tainment for alleged corp 
purposes. The court allowed 
ex pe es aS proper cory 
but that the balance 


vated merely by the st 


be known as a “good tell 
tint 1; 11 
amou Was Sall eda 
duction. Going further, 
since tl excess expendit 
ice 
poses the ere tax 
to the stock! ler and 
not siness expenses as t 
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Sale 

ast 
the 
Sale 


af mnolet n he 
complete hqt I Th 
tends to ease this sitt 
thir re cour! sel, nould be caretully fol- 
lowed throug! 
These suggested prec ns should be 
(1) Keep the t yera Irom the corpo- 
] } rd ¢ ¢ +} 
ration, and make it clear y rect at the 


st r lers are acting i the ‘ - 
terecte not on hel rnoratior 
a not 1D the ¢ a 
poss ( - 
If al all p bie, 11qu i 
ation before beginning any negotiations 
the sale of its assets 
2 Vi + } 
J) Make certain tha ig 4 the 
1 
rporate assets are distr ted e stock- 
holder ndivid 1] nd not r 
Vidually i I stees ¢ 
gents ot the st k ers 


sale 
In the event of liquidatior rpo- 
atior r loss results ¢ the k- 

This gain loss measured 
the differs e between t ct asis of the 
surrendered for ca atior 
net rt 1 assets distributed 

' problems presented in the situation is 
as . } the success of +} ive! y has 
cet at ¢t corporation w] n be val 

increasing the gain nishing 

7 Ss est S pass | the Tax 

( rt 4 ise involving Cart T) 4] 


& I i is é 
er and t th 
surance siness { oves 
the I ition for 25 years | edit ts 
‘ ar P ting + 
that lividual’s personal abilit part 
the assets ota rporatior except pos- 
sit case< vhere ntractual rights t 
er t exist). the rt ed that 
‘ 1 W aS a corporate ass¢ t the st K- 
lers. Care should be exercised t at the 
element of individual g . will dose ant 
nora? nen ld 
I it¢ ip cy, Since ince the 
Value distr ited in liquida n, theret u 
reasing the capital-gain tax pon surren- a 
der of the stock 
Death Stockholder 
P rCnase-sale agreeme tS are mit 


pe 
business 
some 
xpenses 
rate expenses, 
been moti- 
desire 
ow.’ s latter i 
Ss a cor] rate de- 
court held that 
ires were for in- 
trot ( rate, 
ble dividends 
+1 = 
him 
the corporate agency. the normal 
tax problem exists for either the Avoid ambiguity the ment re- 
or tl ver unless there has been subst 
tial nnre slne in the net we 
of the rporatiot rdingl 
exists 
Cal mplished 1) the st 
int kind ot the _ rat 
k} Sere 4 assets | 
cor] ation, ! juidatior 
of the corporat or 4) sale f the st 
followed merger with existing 
Generally, t Satest rse ror the 
relationship between the 
iverse tay consequences t 
corr at 4 reby creating 
4 ty rioweve! ere 
nay i rporat il 
rohl 
buver t advers jay 
tralled bh 
the gain the sal assets forn 
owned the rporation the cory 
resulting in gait vas made b the stock- 
} Iders ifter liqu lati ly effect, the Su- 
preme ( urt has held that ere a Sale O! 4 
assets S ¢ ntemplate 1 and t fact made, 
taxable ted the cor- used cover the contingency death 
poration irrespective the intervening tact ler. Where agreement 


funded life insurance, the surviving stock- 
holders who will purchase the stock the 
decedent should apply for the policy, pay 
the premiums, exercise all ownership rights, 
and receive the insurance proceeds death. 
Under this pattern the insurance proceeds 
will not taxed the decedent, and only 
his business interest becomes part his 
estate. The purchaser not required 
pay income tax the insurance proceeds, 
and the purchase price constitutes the cost 
basis the acquired interest. 

variation this method used where 
stock-retirement plan exists. Under 
plan the corporation undertakes pur- 
chase the deceased stockholder’s stock and 
takes out insurance his life finance the 
purchase. This plan feasible only if, 
under the applicable state laws, corpora- 
tion authorized buy its stock. 
One possible disadvantage the fact that 
the insurance proceeds lose their exempt 
status insurance distributed 
holders and would taxed dividends. 
This could avoided the funds were paid 
the estate for the stock. 


such 


own 


stock- 


The potential imposition the penalty 
tax for unreasonable accumulation sur- 
plus upon the use sinking funds and 


the increase cash values life policies 
under stock-retirement agreement should 
considered. Whether such accumulations 
are within the ambit the 
not been finalized, but would seem 


sum 


penalty tax 


reasonable accumulated 


purchase deceased stockholder’s inter- 


est is not violative of th However, 
care should taken that there close 
relationship between the cost the pur- 
chase and the I 

tax might invoked the theory that the 
insurance purchased relatively 


penalty 


high cost 


trom current earnings was an 


having purpose other than 
tion and retention earnings. 
Another point consider where the de- 
ceased stockholder has given the cor 


tion surviving 


purchase the estate tax. This pre 


the 


ATOMIC INDEMNITY AGREEMENT 


The Atomic Energy pro- 
posed public liability indemnity 
ment with nuclear energy facility 


agree- 
ners 
] 


and 


cover losses during the 


suppliers should 
transportation ot 
radioactive material the territories 
possessions the United States 

This recommendation was made the 
National Association of Brokers 
Inc., Price, director, Division 
Licensing and Regulation the AE‘ 

Another proposed amend 


nsur 


ment 


the form indemnity agreement 
which the AEC intends indemnify 


nuclear operators and suppliers for lia- 
bility losses which exceed the amount 
private insurance required the Com- 


This proposal accordance 


mission. 
with the provisions the Price-Ander- 
son Act, which provides for maximum 
government indemnity $500 million 


over any such private insurance. The 
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t 1 ate al, that is 
ate to sell and the 
Phe restrictive agreement s5 Id not 
however, result value higher than 
market value for estate tax purposes. This 
could napper where the restrictive agree- 
ment overvalues the stock the light 
conditions existing the time deat 
In one case, the court held that the agreed 
price, even ft gh in excess of market 
value, prevailed estate tax purposes 
Should such agreement exist, should 
reviewed from time time order 
keep line with current operating 
ditions. [The End] 
pt yosed agreement sets t the ler 
nity obligation of the AE¢ publ 
liability and damage to property as 
the aggregate exceeds the an t t 
financial protection 1s defined as the 
original amount and obt: 
at the vhen the indetr tv agree 
ment entered into 
With respect the indemnity agree 
ment which intended indemnify the 
public for losses mn excess 7% privat 
coverage, it was stated that this gap 
coverage “leaves the public without pro 
believe was 
ne sm ad p 


amended.” 


indemnity agreement should have juris 


coverage. 


a 
lers a first Opuio 
since the value for 
estate tax purposes should coincide with 
a TE 7 the restrictive price granted the optionees 
Can the value for estate tax be pegged 
Yes. pre vided (1) Sale is restricted during 
life as well as at death. (2) Sale at a highs 
price during life than at death ts avoided 
: 
AA) 
| 
AS 
3 
tion the indemnity provisions the 
ee el cares dictional limits as broad as that of private 
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Federal Investigation Insurance 


JOSEPH NAVARRE 


more perfect regulation insurance the public 
interest cannot achieved destroying the present 
seasoned state system regulation and substituting 
untried bureaucratic monopoly Washington, 
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6 
The author Commissioner Insur- 
ance, State Michigan. presented 
this paper before the Section Insur- 
ance, Negligence and Compensation 
Law the American Bar Association 
Los Angeles August 27, 1958. 


hon rable 


tradition and special qualifications. 


must be: 


animated the sole desire 
help restore, preserve and advance those 
great American principles and ideals 


which have been beneficiaries ourselves 
and are now trustees for future generations. 

“Tf the national well-being 
Americans 


every generation, 


incentives I 
(Doug- 


ug 


and the 
alone can give dynamic 
las MacArthur, Revitalizing Nation, 
13-39.) 


appraise anew 


vitality 


Justice and equity our dem 
mands that the principles and 
government under the law translated 
the lives and fortunes our people. 
imperative that know and unders 
philosophy 


the 


our gt 


e torce 


state and fede 


lives of 
ligently directed, the end that 


the 


tered and 


preserved 


ights and liberties fos 
American 


referred the 


momic 


system—some- 
“competitive tree- 
siness 


terprise which the 


preserved, 


future 


encroachment the 


ernment states’ rights and_ the 

privileges and immunities citizens must 

solved within the framework the consti- 


tutional rights and guarantees of all our 
citizens 


The interplay pressures all kinds 
complicates our lives this moral universe. 
ever the better part wisdom study, 
analyze, and evaluate the concepts, circum- 

and philosophies i 
individuals and 
audience not unfamiliar with antitrust 
Federal Trade Commission procedures. 
investigative and activities 
the Congress are too well known come 


whict 


stances 


is as 


al 
powers 
surprise you. They exist aid 
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and preserving the 
order 
Improperly 
defeating 


protecting measure 


and degree of 
to our well-being 
they 


worthy purpose. 


Until 1944, during which year the 
South-Eastern 
case was decided by the Uni 
Supreme Court, the business 
Was not 
the provisions the Shermar 
AND Cases 194, 322 
(1944)). followed the trend 
expansi federal power, under the 


society necessary 


employed, 


are capable ( their own 


insurance 


‘commerce \ 
Act (5 


regarded 


Cast 


ring the The Supreme 

that was com- 

merce, and that the Act forbade 
rate-making combina 
concert, because of trust aspect 


and 


the fund provided for the 


the business 


security 0 


holder’s protection, has inherent merit 
strong persuasive 

A history mpany tailures 
periods competition dictated 
a course sor between t ) acdical 
extremes 


McCarran-Ferguson 
33). 


ngress enacted the 


1945 


(59 Stat declared 


“the continued regulation and taxat 
th severa! States of the business of insur 
ance the public interest 


The practical facts life abundantly es- 


pertection in government 1s an 


ever-receding goal. For example, at 


federal level, the Sherman Act, 


unlawful, 


1a¢ 


competition the 


hes and restraints of tr 


mal 
sougnt make 


order 


: 
1 
the current strength of the pioneering spirit 
1 
into 
Cal, No a of Congress shall be construed 
ans intel- enacted any State for the purpose 
undamenta regulating the business insurance, 
ness, unless suc Act specifically relates 
the business insurance: Provided, That 
after January 1948 the Sherman 
ea of insurance is predicated is to bi . ae the Clayton Act and . 
our day and for generations, the Federal Trade Commission Act 
— a ae ance to the extent that such business is not 
regulated by State law.” Thus, Congress 
the tat +} rimiarv r nsibilit 
of determining and enforcing the regulation 
ot the business of insurance. Continued reg- 
means maintenance of an ethical and 
moral balance the forces within the busi- 
ness, preserve its integrity and usefu!ness 
tablish 
the 


“Many our American institutions 
There are inequities and injustices which the investi 
our country that can and must 
remedy. But there nothing 
the United States that Euro- the Bibl 
peanism can correct that firm When the institutions under investiga 
ples our Declaration Independ- 
ence cannot The 
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There may those who believe that 
ficiency government—one the false 


gods which have previously referred— 
can come from substituting Washington, 
C., bureaucracy for that the states 
To those who hold such belief, let me say 
that history and experience evidence 
infallibility Washington. Washington 
address has magic which the 
mankind are transformed into perfection. 


Clarence Manion, The Key Peace, said: 
“Many 


great deal less than perfect. There are 


American institutions 


inequities and injustices our 
can and must remedy. 

nothing wrong the United States that any 
Europeanism can correct 


fe arle ss a 


Declaration 


The challenge the institution insur- 
ance, the challenge the agencies gov- 
ernment, the challenge the members 
the American bar—individually and their 


associations—and the challenge every citi- 
zen our land the challenge Democracy 
Today, two centuries ago, Democracy 
comes alive people 


have learned 


our 


live together 

principles 

and 
The future 

glory 

our vision 

virtue we, 


ministers in a cos! 


th: 


great 


DAMAGE SPECIALISTS REAP HARVEST 


Last year insurance companies paid 
out total $1,658,320,000 for personal 
injuries and death claims alone. Edward 
Gallagher, his speech “Compen- 
sation for Injuries Without 
Fault,” which was prepared lelivery 
before the American Bar Association, 
noted that railroads and all other self- 
insurers paid approximately 


this sum. Considering these figures 
basis, the total sum paid for all personal 
and death claims amounted 
$2,211,093,333. 
lawyers fees one fourth 
1€S€ lawyers received approximately 
last year. 
With regard the uneth 
followed by some of the lawyers in this 
country, Mr. Gallagher stated: “Without 
realizing it, the lawyers this country 


have tolerated, protected, and made ricl 
few shrewd, unscrupulous plaintiff spe- 


cialists, not only the expense their 
own incomes, but also the 
the whole system existing American 
jurisprudence.” 


Today, be cause of the acceptance ol 


+} 


basis 


many 


ard 
ize the 
few insurers 
mate claims 
existing American 
as dan Af law is CO 
This may drive 
to an acce 
t that whi 
has tenac sly Of 
not stopped, 
tive security stem 


ot 


ts 


ic 


t 


homas Aqui 


powers 
the 


e 


nation 


pe nd 


citizens of America exert a! 


laxity 


the constitutional 
running through the 
pestry that Ameri 
e prosperit and the 


the abrasive vears.” (St 
[The End] 
recovery damages 
courts this nation; be- 


r ] 
ai 
ess oft 
per al 
nad 
retuse to pay legi 
structure our 
far 
€ i¢ | ng 
ce of a socialisn 
+} le lr SS10 
€ i¢gal p 
sed ror many\ ears 
4 1) 
we Nave a 


} 
and 
1G 
exercise toda 
Sees ee Che last result of wisdom stamps it true; 
om See he only earns his freedom and existence, 
who daily conquers them anew ((,oethe. ) 
i ea We, as members of the American Bar 
and with the full measure competence 
with which we have been endowed, must 
resolve strive for the principles under 
the regulation the business in- 
aa ee : n of principles of our surance by the several states and for t 
lependence cannot cure preservation and perfecticn those principles 
our efforts, the facts life being what 
they are, must never 
ee) ae We get nothing done in an imstant and 
vithout labor. The truth are lowly 
labor, results are achieved only 
in policing its OW 
j 
dividual citizens will asked carry 
Bye on their shoulders the untortunate finan 
cial burden resulting from utter 
dees ef disregard for the safety of themselves 
and others all those who are injured 
say that this will not happen 
to ignore the tact that one of the larges 
Iranc mnani i? the intr 
insurance panies in the country 1s 
now selling compensation type 
the theory comparative negligence 


New Approach 
the Trial Lawsuits 


PAUL PRETZEL 


substantial saving time could gained dividing 
personal injury lawsuits into two parts: fact presenta- 
tion and medical presentation. The argument the at- 
torney should limited the question negligence. 
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injury case takes too long try and thereby through the proffered panel 
has been said that the average personal Finally, the jury 
injury trial consumes four court days let loose with 
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The author member the Chicago, 
nois law firm Pretzel, Stouffer Nolan. 


This rendition often 
calculated avoid being 
plea for verdict narrow margin 
possible. often embellished with 
pseudo facts that could not presented 
any other way, the that the juror 
will remember and accept these 
though proven the evidence. carefully 
into the most minute detail the 
alleged injury, the alleged expense or, 
made the defense counsel, brushes the 
injury aside being consequence 


impassioned 


facts as 


goes 


whether—for example—a leg off 
not. 

Could time saved? Why not follow 
modified federal court system? Why not 
let the judge ask the panel, whole, 
general questions their own experiences, 
their injuries, their biases and prejudices? 
Why not let the judge tell the jury once 
that they are expected fair, attentive, 
impartial and free from bias, prejudice 
passion; that they are expected keep 
their minds open until all the evidence 
in; and that will give them the law that 
governs the Then, let the lawyers 
little “apple polishing” with the 
family history, Fifty per cent the 
time now consumed would 
out harm the litigants 


case? 


saved with- 
lawyers. 

the risk becoming extremely un- 
popular with some the more garrulous 
members shouldn’t the 
court restrict the opening statements 
their original purpose, that 
giving the theory why should 


why 
namely, 


recover and the defendant’s theory why 


the plaintiff ought not recover? This bare- 


bone recital would not 
other than general statement; would 
not discuss costs. would simply relate 


the date, time and place accident and the 
theory upon which recovery was sought 
resisted. Fifty per cent the time now 
used would saved and the jury would 
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Presentation Evidence 
the evidence that I pr 


departure from our present 


procedure 


Under the customs handed down through 
the ages and now 
by their 


sanctified and 
plaintiff 


his 


very antiquity, the 
mences the trial the 
fact witnesses, his plaintiff and his medical 


} 
experts. His fact witnesses tell their simple 


stories, are cross-examined and are dis- 
missed. The jurors, fresh and eager, listen 
every word; every nuance tone 
gesture noted. Photographs, charts, 


are scanned attentively. Then comes the 


medical testimony and the cross-examina- 
tion; the 
jective 
could” type 
wilts. Gone 


heir ability clearly 


remember the facts 


Now they are 


to note, collect and 


given the witnesses. 


bogged down medical terms beyond 
their comprehension. One clever question 


may destroy all the faith the jurors had 
put the whole 
All 


the above could be repeated for 


fact and medical. 


What solution offered? the very 
simple one dividing all into 
fact presentation and medical presentation. 


lawsuits 


Let the jurors selected be triers of the 
facts and let 
objectively the 
without 
without reference 
hospital, 


attentively 


them listen 
submitted the 
injury and 
spent 


etc.—just 


facts 
refere nce to 
time 


time lost from work, 


2) 
>. 
j 
sufficiently informed follow the 
evidence without prior “hypoing 
| 
7 
resentation 
most radical 
\ 
| 
| 
| 
| 
| 
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The author member the law firm Hamel, Park 
Saunders, Washington, this paper, which 
delivered before the Section Insurance, Negligence 
and Compensation Law the American Bar Association 
August 28, brings you up-to-date details 


Federal Taxation Affecting Life 


HERE HAVE number ex- 
tremely interesting developments the 
field federal taxation affecting life in- 
surance within the past year. 


Reference might made first, however, 
some general trends the area fed- 
eral taxation. Although there considerable 
genuine interest tax reduction both 
Congress and the Administration, practical 
consideration our national budget con- 
vinced both the Administration and sub- 
stantial majority the even 
prior our sending troops into Lebanon, 
that there could serious tax reduction 
the present time, and June the 
President signed into law bill extending 
July 1959, both the per cent cor- 
porate income tax rate and virtually all 
the excise taxes which would have other- 
wise expired this year, the only exception 
being repeal the excise taxes trans- 
portation property rail, automobile, 
water, air pipeline.’ the recession had 
continued several months longer, pos- 
sible that serious consideration would have 
been given tax reduction after the next 
Congress convenes January, but view 
the grave turn events the Near 
East would now seem that serious 
tax reduction may long 


Congress, 


any 
vay 
Congress, has, however, shown greater 
interest the past few months revision 
the taxing statutes than any time since 
the enactment the Internal Revenue 
Code 1954. January this year, the 
House approved bill entitled “Technical 
Amendments Act 1957,” which would 
have made some changes the 1954 
Code. July the Senate Finance Com- 
mittee, which the bill was then referred, 
issued its report, after hearings, recom- 
mending Senate approval (with modifica- 
tions) all but three these proposed 

1Pub. L. 
1958 

2S. Rept. 
1958. 


1983, 85th Cong., 2d Sess., July 28, 
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changes, and also recommending that the 
bill amended provide some addi- 
tional changes the 1954 However, 
the closing days Congress, bill was 
rushed through which embodied most the 
changes sought made the original 
bill plus provisions taken from small busi- 
ness tax bill. These two bills together be- 
came the Technical Amendments Act 
1958 (H. 8381), which was signed 
law September 1958. 


into 


January and February, the Ways and 
Means Committee also conducted lengthy 
hearings general revenue revision, and 
particular corporate-stockholder re- 
ationships, taxation 
income taxation 
which extensive changes—includi 
recommendations sponsored 
Taxation and approved 
Delegates the American Bar 


estates 


and 


suggested witnesses the whol 
federal 
taxation. too 


income, 


these 
to which 
porated 


which 


sugges 


gests there are many areas 
Revenue Code which may 


partial result these hearings, the 
House last month approved small busi- 
ness tax relief bill* which would permit 
ordinary 
liquidation unsuccessful small corpora- 
tions, depreciation during the 
first year limited amount new 
property acquired business, increase 
the accumulated earnings credit, three- 


losses for investors on 


accelerated 


year loss carry-back, and extension 
ten years the period for payment the 


estate tax attributable interest 


Committee on Ways und Means with Respect to 
Tax Revisions (April 11, 1958), is available at 
the Government Printing Office. 

*H. R. 13382 and H. R. 13383, 
2d Sess. 


85th Cong., 


4 
7 
| 
tions predict the extent 
they may « ventually be incor- 
the law, but the seriousness with 
tne hearings were conducted 
f the Internal 
ll be changed. 
closely held business. The bill does not 
Digest of Testimony Presented Before the 


reserve valuation. The Treasury 
also suggested that other refinements and 
modi ions might desirable. 


Insurance 
MARTIN WORTHY 


contain any provisions particularly relat 

to life insurance or annuities 

Taxation 

Life Insurance Companies not encounter all encounter only 


gains), the tax would posed “net Installment section 
orporfra- 


ligation 
the 
nd tor ren } ren “Orr ation amendm 
new companies and tor different methods parent corporation. The amendment would 
* 1954 Code Sec. 802 11, 1958) 
* Pub. L. 85-345, 85th Cong., 2d Sess. (March *See 1954 Code Secs. 1001, 1002, 1021, 1031 
032, 1033, 1036, 1051, 1052, 1053, 1081, 301 and 


* Treasury Department Release A-213 (April following 
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; 
>) TH ction nen income 
(2) The portion investment income 
the Treasury S language, to accord more rf 
closely with the prevailing margin of in- - 
vestment income above required interest for 
policyhoidet and to “assure a more reason- 
able tax on those companies with relatively 
small amounts investment income and 
substantial earnings from insurance 
derwriting sources, now entirely exempt 
several months about taxation of lite msur- 9 reas 
property involved With respect 
ance companies Since taxes on imsur- he T 
its first solution the Ireasury’s letter points - 
ance companies are borne bv policvholders 
in the form of reduced dividends in the case 
narticir no mnani +7 he, ihe taxation of ite insurance compa! 
OT pa l ating npanies, and since they 
n affect the ave af the or Se oe nevitably raises the question of its possib! 
of nnart natir mnaniesc il! i l cy! ige@r Sav Ss, 
, taxation directly affects the cost of insurance insurance costs The tax base discussed 
protection for ler-clients The stop- ve would ex all al paid OT 
g formula for taxing life insural! ( m- La i 4 iOT Ul i aly 
extended by a last-minute bill to the taxabk iG pt add ty 
1957;° however, at the urging of the iding in est thereon, ali insur 
Senate Finance Committe and the House ws mace avaliaDi tO polucynoicel 
or enenic ries ar i f 1- 
Ways and Means Committee, the Treasury heir beneficiaries; and all policy divi 
on April 10 released an itline of two ids or similar rebates paid or retunded 
suggested formulas for future taxation of tO ] ynoicers : : 
insurance pani Hearings by the Ways and Means Com- ij 
solutions proposed the Treasury mittee will begin November 17. Unless 
nf of r limit legisiation can be enacted to cover 
ing the tax to a! ndustrv e percentag companie Will taxed 
1 
of nvestment it me (excluding capital lormula. } 
federal income taxe paid and depreciation, tion to a controlled life insurance company : 
SO as to < iiorm such amount with general or to a partnership f which such an in- 
sal tarahi Under 
rul lor computing taxabie income. nder surance company is a partner would be 
this method loss carrv-bacl would be k: 1 
method Cal would subject to tax to the extent of the excess 
See 1954 Code Sees. 1011-1021 
| 


also provide for recognition gain in- 
stallment obligations where corporation 
which has not been life insurance com- 
pany becomes life insurance company 
and where life insurance company be- 
comes member partnership owning 
installment obligations.” 


Retirement Funds 
for Self-Employed Persons 


Prior this past year there was con- 
siderable doubt that professional people en- 
gaged practice for themselves (or, 
fact, other people engaged business 
sole proprietors partners) could obtain 
the benefits under the Internal Revenue 
Code™ deferring income under 
fied” pension profit-sharing plan. The 
Code provides, course, that when plan 
which meets the enumerated requirements 
established “an employer for the ex- 
clusive benefit his employees their 
beneficiaries,” the employer may deduct his 
contributions the plan the year 
which they are made, but his employees 
may defer the reporting any income until 
actual receipt. This particularly advan- 
tageous the employees; if, for example, 
they are entitied under the plan an- 
nuity after retirement, they will not only 
postpone the tax the funds made avail- 
able the employer buy the annuity, 
but they also will probably pay less tax 
over-all since they will probably 
lower tax bracket after retirement than 
during their active years. the case cor- 
poration, stockholder who renders services 
the corporation may employee and 
obtain these advantages, but because part- 
ner who renders services partnership 
not regarded employee the part- 
nership, the Treasury took the position 
many years ago that lawvers, doctors and 
others who are permitted state law 
practice together only partners cannot 
have the advantages “qualified” pen- 
partnership establishes annuity plan for 
its partners and employees, any premiums 


“quali- 


pays account annuities for the part- 
ners have been treated the Treasury 
currently taxable the partners. 


1954 the Court Appeals for the 
Ninth Circuit the Kintner pointed 
possible “out” for such people sus- 
taining the contention the taxpayer 
that case that although corporation can- 
not practice medicine under state law, 
group may form association 
having characteristics cor- 
poration treated corporation for 
federal tax purposes, with 


employees for pension 


ctors 


sufficient 


regarded 
profit-sharing purposes, 


alter, I 


that 


announced 
Kintner case 


insist that such group treated 
partnership for pension and profit-sharing 


well state law purposes. 


Jenkins-Keogh.—To provide 
benefits for sole proprietors and partners 
similar those now permitted for 
the American Bar Association and 
other for several 
years pressed for enactment the Jenkins- 


various 


interested groups have 


Keogh Bills,” similar legislation, per- 
mitting professional people who are barred 
law from practicing corporate form 


set aside during their early 
some form investment, 
each year’s income 
such income until suc 


years, 
percentage otf 
tax 
ome with- 


drawn from investment and used for other 
purpose 


self-employed persons defer tax 
amount per cent self-employment 
income, but not 
year, either paid into 
ment fund” set with trustee paid 
premiums life insurance company 
under “restricted retirement policy.” De- 
ductions would limited years with 
carry-over the unused portion the 
$2,500 limit for five years and increased 
deduction provided for persons over 


excess $2,500 per 


” Sec. 28, H. R. 8381 (as reported out by the 
Senate Finance Committee), amending 1954 
Code Sec. 453(d). This was enacted as Section 
27 of the Technical Amendments Act of 1958. 
It applies to taxable years ending after De- 
cember 31, 1957, but only as to transfers or 
other dispositions of installment obligations 
occurring after that date. 

1 Secs. 401-404. 

3350, 1940-1 64, interpreting 1939 
Code Sec. 165. 


v. Kintner, 542 ustc 9626, 216 F. 
(2d) 418 (CA-9, 1954). See 1954 Code Sec. 
662 


7701(a)(3). Under Sec. 1361 of the 1954 Code, 
partnerships and sole proprietorships have been 
permitted to elect under certain circumstances 
to be taxed as corporations, but under a specific 
‘‘limitation’’ in the statute, a sole proprietor 
or member of a partnership making such elec- 
tion is nevertheless not considered an ‘‘em- 
ployee’ for pension and profit-sharing purposes. 
See Sec. 63, Technical Amendments Act of 1958. 

4% Rev, Rul. 56-23, 1956-1 CB 598, reaff'd in 
Rev. ul. 57-163, 1957-1 CB 128, at p. 134. 

*™H. R. 9 and H. R. 10, 85th Cong., 2d Sess. 


rr 
AR 
and 
metime there- 
metime her 
the Internal Revenue Service 
| 
: 
+ 
July the House approved the Keogh 
| wr = t+ ail mi 
bill, which now drafted would permit 


when the bil 
vithdrawals 


dividual wou 


the income estaDlish a comprehe 
Ther never it +- 
Dangers.—There are some dangers 
tempting r ganiz rofessional part- 
interest f empting to reorganiz¢ ai part 


} } 
bill is rt l +} nd m the €a ngs were taxed directly to the 
il serted D a n- 
] ] owners ~ is members oF a rship,;~ 
mittee etore approva I 


tion” funds its owners also far 

Change attitude without adverse tax consequences 


61. October r i a See 1 
57-446, I. R 57-46, p 1012, 1014, 1201, 1221 
: 7 Individual rates beg per cent (after “In addition to the ar corporate tax, a 


on ordinary come (1954 Code Sec 1). of 27 per cent to 38'4 per cent 4 
*See 1954 Code Secs. 61, 34, 301, 316 able accumulations of earnings, 
*The regular corporate tax is 30 per cent closely held and its income consists primarily 
on the first $25,000 of income and 52 per cent of dividends, interest and certain s of per- 
on income in excess of $25,000 (1954 Code sonal service income, it subject to the 
Sec. 11) special personal holding npany tax of 75 per 
* 1954 Code Secs. 701, 702 cent to 85 per cent. See 1954 Code Secs. 531-537 
71 The advantage of having earnings taxed at 541-547 
corporate as opposed to individual rates as- Cf. 1954 Code Secs. 301, 302, 331. 731. 736 
sumes that any appreciation in value of a For a discussion of comparat conse- 
particular owner's interest in the association quences of operating as a {| or sole 
can eventually be taken out by the owner him- roprietorship v. as a corpor ““associa- : 


self at long-term capital gains rates, subject to tion’’), see Basic Estate Planning (Indianapolis, 
a maximum tax of 25 per cent. or (due to the Bobbs-Merrill, 1957), pp. 192-200 

prior death of 


he owner) by his estate without 
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goes into effect. case under coverage, including professional as- 
before the age 64%, who are not partners, and other 
required pay 110 employees who are not now considered 
cent the tax would otherwise pay suthciently important themselves 
lump sum after age 64%, the tax 
would not exceed five times the tax that on In y t 
iation n mixe ble mo 
lrawals after age 64% would be taxed at proportion its pr tne} 
ordinary it me rates in the vear of with- become taxable as dividends to the owners, 
drawal. Under an amendment to the original the total ver-all tax May be iess than i 
restricted retirement fund must begin but the owners are relatively low per- 
» 7 nd from a restricted retirement sonal tax brackets or the firm does not have 
age /V and trom a restricted ement 
policy at 7) sound busimess reasons tor retaining a suD- ; 
} HCY al ake / 2 
antial proportion of 1 earnings, t higher 
the Jenkins-Keogh far outweigh the advantage being 
i leg ut10n anda there I a urance tnat 1 able to establish a qualified pension of 
will enacted into law the near future The use 
pront-sharing plan. he I associa- 
less 
Jenkins-Keogh type of legislation, the In- : 
ternal Revenue Service announced last Oc- 
1 ng when an Organiza n perated as a 
tober that it Was modilying its position 
» pariners p under i0Cal iaWw Ss an associa- 
“Ty 1: axabDie as a ration are not 
entireiy clear The criteria most often re- 
more the characteristics ol a corporation 244 1902 14 
than ot a partnership E } } } : 
association, which the teatures common 
* } } } +; wnerchir 
way thus may opened for the ownership prop- 
establishment of pens and I nt-snharing ert as an entity, (2) centralized manage- ‘ 
pians Dy Many types I ress lal ofr- ment, 9) continuity unafiected Dy the 
ganizations to which they have heretofore death ot beneficial wners, (4) easy trans- 
n in tl wher he ferahility af tater as 
been barred. Even in those cases where the ferability of beneficial interests and a lity ; 1 
partners now own individual annuity con- to include large numbers of participants, cyt 
tracts, they may on establishing a qualified and (5) personal liability of the 
lan bring larg wm} n were all emn!} i 
pian bring a itarger nber or persons beneficial owners—were all « pnasized. It 


was not made clear Morrissey whether all 
only some these criteria need exist; 
the Commissioner’s regulations under the 
1939 Code provided simply that there 
were both continuity despite death change 
and centralized management one more 
persons their respective capacities, 
organization would treated as- 
The courts have frequently found 
these two factors alone not they 
have also sometimes held partnership tax- 
able corporation despite the absence 
some the five factors listed Morrissey,” 
and times they have suggested still other 
factors considered besides those re- 
ferred the Supreme Court, and 
least one case suggested that the Morrissey 
tests may not applicable partnership 


Thus, unless extreme care taken 
“association,” there will considerable 
uncertainty whether will meet the 
test association taxable corpora- 
tion under the law. For example, 
doubtful—to say the least—that members 
law partnership, even they were 
willing so, could agree, without vio- 
lating the canons ethics, that each part- 


ner could freely sell his interest 


stranger without dissolving the partnership, 
that each partner’s heirs would step into 


his shoes the partnership, that the 


* The significance of this test now seems 
doubtful in view of the provision contained in 
1954 Code Sec. 708(a), that an organization 
treated as a partnership for tax purposes shall 
be regarded as continuing despite the death of 
a partner unless there has been a sale or ex- 
change of more than a 50 per cent interest in 
the partnership or a discontinuance of the 
business. 

3 Regs. 118, Sec. 39.3797-2, -4 

* See, for example, Commissioner v. Gerstle, 
38-1 ust 5, 95 F. (2d) 587 (CA-9): George 
Brothers Company, CCH Dec. 10,994, BTA 
287 (1940): Western Construction Company, 
CCH Dec. 17,550, 14 TC 453 (1950), aff'd, 51-2 
ustc § 9448, 191 F. (2d) 401 (CA-9); Guaranty 
Employees Association v. U. S., 57-1 ustc { 9336, 
241 F. (2d) 565 (CA-5). 

(2d) 491 (CA of D. C.); Del Mar Addition v 
Commissioner, 40-2 ustc { 9578, 113 F. (2d) 410 
(CA-5): Helm and Smith Syndicate v. Commis- 
sioner, 43-1 ustc { 9505, 136 F. (2d) 440 (CA-9): 
Fletcher v. Clark, 45-2 ustc § 9364, 150 F. (2d) 
239 (CA-10), cert. den., 326 U. S. 763 (1945); 
and Poplar Bluff Printing Company, CCH Dec. 
14,051(M), 3 TCM 726, aff'd, 45-2 ustc { 9344, 
149 F. (2d) 1016 (CA-8). Also see the early 
case of Burk-Waggoner Oil Association v. 
Hopkins, ustc 143, 269 110 (1925). 

In holding an organization to be a partner- 
ship and not an association, factors referred 
to among others have been: full-time participa- 
tion partners (Brookshire Brothers, CCH 
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liability partners would limited 
investment.” Yet each these things 
would apparently necessary meet 
three the five tests the Morrissey case. 
Then, course, this hurdle passed, 
the deferred corporation plan must also 
qualified under the Code. There are other 
problems, too. may impossible, using 
partnership accounting methods, dis- 
tinguish clearly, the one hand, between 
withdrawals partners which should 
treated dividends and withdrawals which 
should treated loans advances, 
between investments and loans the part- 
nership partner, the other. Yet the 
tax incidents may quite different. Unless 
there certainty, the consequences may 
quite serious. 


The taxpayer must take the initiative 
classifying organization partnership 
tion when the organization’s return filed; 
the Internal Revenue Service then has the 
opportunity uncertain situation 
electing, for the time being least, either 
accept the organization’s own character- 
ization challenge it, whichever best 
suits the government’s purposes. During 
the first several years, the combined (cor- 
porate and individual) tax may higher 
the partnership recognized as- 
sociation, but due changes rates 
circumstances the Commissioner may later 
want have the firm reclassified part- 


Dec. 10,876-I (1939)); public holding out as 
partnership (George Brothers & Company, cited 
at footnote 26): restrictions on sale of interest 
(J. A. Riggs Tractor Company, CCH Dec. 15,120, 
6 TC 889 (1946)); and inability of inactive 
partners to remove managing partners and in- 
ability of partnership to sue in its own name 
(Glensder Textile Company, CCH Dec. 12,249, 
46 BTA 176 (1942)). In holding an organization 
to be an association, factors referred to among 
others have been: inability of ‘‘partner’’ to 
bind enterprise as its agent (Poplar Bluff Print- 
ing Company, cited at footnote 27): limitations 
on distributions of earnings (Wholesalers Ad- 
justment Company v. Commissioner, 37-1 ust 
"9109, 88 F. (2d) 156 (CA-8), aff'g CCH Dec 
9225-J, 33 BTA 1279 (1936)): issuance of deben- 
ture bonds (Cincinnati Stamping Company, CCH 
Dec. 14,703(M), 4 TCM 806); and formulation 
and operation as an Ohio ‘‘partnership associa- 
tion’’ rather than as ordinary partnership 
(Giant Auto Parts, Ltd., CCH Dec. 17,185, 13 
TC 307 (1949)). Also see Guaranty Employees 
Association v. U. 8., cited at footnote 26, em- 
phasizing necessity in a corporation of sub- 
stantial economic independence of the enterprise 
and its members 

2» See Opinion 283 of the Committee on Pro- 
fessional Ethics & Grievances of the American 
Bar Association, May 27, 1950, disapproving the 
use of a Massachusetts trust by a law firm 
as a means of qualifying a pension plan under 
the Internal Revenue Code. 
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h- rir the » ment of 
St nas run on the assessment ra 


after became 


had 


rending 


ter- 
and 
perhaps even afterward—it would certainly 
seem wise, where “as ation” seems noun 
clearly desirable, set clearly widow could only deducted the years 
how- 
con- 
erred 
ntary 
make 
ptior 
I lave 
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the enitre amount 
to a widow may I 
Other Retirement-Plan with taxable defe 


Developments 


possible doubly advantageous substi- 

tute for qualified pension plan for the 

survivors of a de sed ¢€ loye has beer 
"In absence of agreement with the In- year), the associa (corporation) return will 

ternal Revenue claim for refund must be due earlier tha the return of such indi- 

ordinarily) n three years after the vidual owners, and thus the three-year refund 

return was required to be fil two years Statute for the firm will, in the absence of 

after the tax was paid, later (1954 agreement, be earlier than the three-vear asses: : 

Code Sec. 6511). the ment statute for such individuals. See 1954 

with the taxpayer, an additional sessment Code Sec. 706 

must ordinarily be claimed by the government *T. IL. R. 61, October 10, 1957, republished 

within three years after the return was actually as Rev. Rul. 57-546, I. R. B. 1957-46, p. 37. 

filed, except (1) where there has been an on 2See Regs. Sec. 1.404(a)-1: Rev. Proc. 56-12 


sion from gross income of more tl 
cent, in which case the additional assessment 1: 
nay be claimed within six years after the re- = Champion Spark Plug Company, CCH Dec 


6-1 CB 1029; and Rev. Proc. 56-33, 1956-2 CB 


turn was filed, or (2) either no return or a 22,978. 30 TC —, No. 26 (1958). 

fraudulent return was fi in which case the * 1954 Code Sec. 101. 

additional assessment may be claimed at any % Estate of John A Maycann, CCH Dec 
time (1954 Code Sec. 6501). If the firm operates 22,630, 29 TC ‘ 12 (1957): and Nizon v. 
on a taxable year (for example, a year ending U. 


S., 57-2 ustce § 9982, (DC Tenn.) 
1954 Code Sec. 402 


April 30), which differs from that of one or ° 
more of its owners (for example, the calendar 
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nership because fails meet brought light the recent 
tests previously described, with Spark Plug case the Tax 
that the pay the maxim employer’s insurer refused cover 
all times. Unless great care has an emp! yee in the emp! yyer's gular pen- 
keep the statute limitations open and life insurance plan because the 
employee’s work involved too much foreign 
travel; consequence, the employer’s 
board directors adopted resolution 
deficiency against the individual partners, evident that the em- 
the partners may also find themselves liable ployee incurable illness disabling 
for additional tax the theory that all him from further service the 


(1) The present rule permitting employees 
tax-exempt scientific, educational, char- 
itable and religious organizations (described 
Section 501(c)(3)) defer including 
taxable income amounts set aside non- 
qualified annuity plan until the annuities are 
received the employee, would modi- 
plan (as the case employees other 
employee’s annual salary.” 


(2) Employees all types tax-exempt 
organizations (but not employees non- 
exempt organizations) would made sub- 
ject tax the time the rights such 
employees forfeitable type annuity 
become 


(3) The exercise nonexercise 
employee election survivor bene- 
fits would freed the gift tax (to the 
extent the employer’s contributions) 
the annuity pension rights arise under 
qualified pension, stock-bonus 
sharing plan qualified retirement an- 
nuity contract.” 


(4) Retirement payments schools and 
colleges, publicly supported charities and 
religious organizations would become eligible, 
with limitations, for the $5,000 exclusion 
from income tax death the 
estate tax exclusion for contributions the 
and the gift tax exclusion re- 
ferred the prior 


(5) Qualification retirement annuity 
contract purchased employer, for the 
estate tax exclusion, would made identi- 
cal with qualification such contract for 
income tax 

(6) The “prohibited transaction” provi- 
sions present law“ would made in- 
applicable loans employer from 
pension trust (1) the case bonds 
notes acquired the prevailing market 
price which such bonds notes can 
acquired the public, when not less than 
per cent the same issue acquired 
independent persons and not more than 
per cent the trust, and the total 
amount loaned does not exceed per cent 
the assets the trust, (2) where the 
loan bears reasonable rate interest, the 
employer prohibited law from pledg- 


= Sec. 23, Technical Amendments Act of 1958, 
amending 1954 Code Sec. 403. 

% Sec. 23, Technical Amendments Act of 1958, 
amending 1954 Code Sec. 403. 

% Sec. 23, Technical Amendments Act of 1958, 
adding 1954 Code Sec. 2517. 

# 1954 Code Sec. 101. 

1954 Code Sec. 2039(c). 
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ing security assets representing more 
than half the value all its assets, the 
loan approved writing independ- 
ent trustee, and the total amount loaned 
without collateral does not exceed per 
cent all the assets the 


Estate Tax 
Insurance Proceeds 


reported out the Ways and Means Com- 
mittee would have restored the premium 
payment test for determining the extent 
which life insurance proceeds are includ- 
able decedent’s gross estate for estate 
tax purposes. The 1954 Code abolished the 
payment and provided that 


the decedent had given away all incid 


ents o! 
ownership policy prior death, part 
the proceeds would subject the 
estate Section would have provided 
that the policy had been purchased the 
decedent possessed any incidents owner- 
ship within five years his death, there 
would have been included the gross 
estate the proceeds attributable premiums 
paid the decedent within 


drew the proposed amendment the floor 
yuse and announced that would 
the matter further study before recom 


change the rule adopted 


The Treasury has given every indication 


fight for change the 


respect the estate tax life 
insurance proceeds. made very strong 
but unsuccessful fight before the Senat 


Finance Committee restore Section 


Final estate tax regulations.—On the 
ministrative side, two sentences added 
the final estate tax regulations, issued the 
latter part June, which were not the 
original proposed regulations, remind tax 
payers that the statutory exclusion for pro 
ceeds policies which the decedent has 
surrendered all incidents ownership prior 
death will apply only assignment 
the policy was not contemplation 


* Sec. 23. Technical Amendments Act of 1958 
*Sec. 23, Technical Amendments Act of 


1958, amending 1954 Code Sec. 2039(c). 


* 1954 Code Sec. 503. 

* Sec. 30, Technical Amendments Act of 1958. 

* 1939 Code Sec. 811(g), as amended by the 
Revenue Act of 1942 

** 1954 Code Sec. 2042. 


) 
Ag 
q 
: 
toe 
ia 
his death. This proposal drew such heavy 
criticism, however, that the committee with- 
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the 1954 Code. 
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q ff 5 
ustc € 11,678 (DC Il 
see Commissioner 1 
(2d) 998 (CA-9) 


Mearkle Estate 
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Zimmermann v. U. S., 581. wst € 9457 
cert. den. (1958) Also (DC Mo.) 
lise, 41-2 wuste § 10,099 * Percy W. Phillips, CCH Dec. 23, 30 TC 
64 


cert. den., 315 U. S. 821 No. 87 (1958) 
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| 
transfer within three years of death shall be Higgs Estate v. Commissioner, 50-2 vst : 
considered in ‘‘contemplation of death.’ £10,782, 184 F. (2d) 427 (CA-3) Also cf $ : 
58-1 ustc 11,761, rev’g 57-1 { 11,683 Wishard v. U. 8., 44-2 ustc £10,135, 143 F. (2d) 
241 F. (2d) 690 (CA-3) 704 (CA-7) : 
Forster Sauber, 57-2 ustc 11,727, 249 1954 Code Sec. 
| 


ordinary The Court Claims said 
that would reach the same result 
endowment contract was involved. ap- 
pears likely that the issue will 
court appeals and possibly the Supreme 
Court for final resolution. 


Accident and Health Policies 


During the course the year the Com- 
missioner ruled that when corporate em- 
ployer purchases accident 
policy providing income-replacement pay- 
ments for single employee, who not 
stockholder the corporation, the corpora- 
tion may deduct the premiums (provided 
they constitute reasonable compensation) 
ordinary and necessary business expenses 
and the employee may exclude from income 
both the premiums and—to limited extent 
—payments made under the The 
payments are held excluded only 
the extent they qualify wage-continuation 
payments under Section 105(d) the 1954 
Code (that is, they are excludable only 
$100 per week for absence from work 
after seven days illness except the case 
personal injuries hospitalization). 


contrast, the same ruling holds that 
the case identical policy purchased 
sole proprietor for himself, none the 
premiums are deductible, but the entire 
amount the payments may excluded 
from income under Section 104(a) (3) the 
1954 


The recent ruling significant, first, be- 
cause had been thought some quarters 
that view the statutory reference 
single employee might not qualify for exclu- 
sion from income “—which fear now seems 
put rest—and, second, because 
the discriminatory way which employee- 
stockholders closely held corporation 
deductibility the corporate employer, note 


made the fact that the employee not 
stockholder and that the corporation “is 
not directly indirectly beneficiary under 
the policy”; the implication may that 
the facts were different, the premiums might 
stockholder—taxable the employee and 
not deductible the corporation. 


Stock-Purchase Agreements 


The Treasury’s attitude toward treating 
closely held corporation and its stock- 
holders one for tax purposes has recently 
been pointed up, and pretty substantially 
knocked down, three cases the courts 
involving stock-purchase agreements funded 
life insurance. 

These agreements have become increas- 
ingly popular recent years.” The usual 
agreement provides that the event 
death one more particular stockholders 
corporation, the estate such stock- 
holders shall be obligated to sell, and either 
the corporation the surviving stock- 
holders (as the case may be) shall obli- 


the agreement. Such ordi- 
narily assures continuity the business 
without interference from new interests; 
guarantees the estate deceased stock- 
holder ready market for disposition 
the stock price fixed those having 
the greatest familiarity 
and, the absence unusual circumstances, 
fixes the valuation the stock for estate 
and inheritance tax purposes.” make 
sure that the agreement can carried out, 
insurance purchased, the time the 


agreement entered into, the life each 


the business; 


agreement amount equa 
proximating, the predetermined price. 


There are particular legal problen 
taxwise the surviving stockholders are 


Arnfeld 582 ustc 9692 (Ct. Cls.). 

% The ruling makes no reference to purchase 
of a policy by a partnership, but presumably 
the principle applied to sole proprietors would 
ordinarily apply to partners. See 1954 Code 
Sec. 707(a) and (c). 

See 1954 Code Sec. 106. 

Casale Commissioner, 57-2 9920, 
247 (2d) 440 (CA-2), CCH Dec. 21,921, 
1020 (1956). 

© Prunier v. Commissioner, 57-2 ustc { 10,015, 
248 (2d) 818 (CA-1), CCH Dec. 22,327, 
(1957). 

Sanders v. Fox, 58-1 uwstc 9415 (CA-10), 
57-1 ustc 9661, and 57-2 ustc 9794, 149 
F. Supp. 942 (DC Utah). 
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See ‘Summary of Information on Corpora- 
tion Life Insurance,’' Business Service Bulletin 
(United States Department of Commerce, rev. 
1956), p. 35; ‘“‘Funding with Life Insurance,’’ 71 
Harvard Law Review 687 (1958); White, Busi- 
ness Insurance (New York, Prentice-Hall, 1956) 

®See Commissioner v. Bensel, 38-2 
7 9593, 100 F. (2d) 639 (CA-3), aff'g CCH Dec. 
9701, 36 BTA 246 (1937); Lomb v. Sugden, 3-1 
ustc § 9158, 82 F. (2d) 166 (CA-2); Estate of 
Lionel Weil, CCH Dec. 20,570, 22 TC 1267 
(1954), acq., 1955-2 CB 10; Estate of Ray E. 
Tompkins, CCH Dec. 17,325, 13 TC 1054 (1949). 
Also see Regs. Secs. 20.2031-2(h) and 20.2031-3, 
estate tax regulations under the 1954 Code. Cf. 
Helen 8. Delone, CCH Dec. 15,175, 6 TC 1188 
(1946). 


¢ 
2. 

| 

gated buy, all fixed portion such 

stockholder whose stock subject the 


the purchasers and they pay out 
own individual pockets the premiums nec 


sary maintain the urance until reversed, 
stockholder’s death. This frequently feti the 
practical, however, for many cases asset 
stockholders have reserves from whi ration’s cred- 
pay the premiums except out distr used for 


the forn 


tions by the c rp e pren : 
taxable dividends compensatio the stock- 
The problem arises premiums are 

directly the corporation and the proceeds The first the cases, Casale 


survivors. The Tax Court and one district were brothers and each was named 

*O. D. 627, 3 CB 104 (1920); Yuengling v. « 5), aff'~g CCH Dec. 14,085(M), 3 TCM 806 
Commissioner, (2d) 971 Also see Earl Jameson, CCH Dec. 12,400-F, 
(CA-3, CCH Dec. 7937, BTA 782 BTA Memo (1942) 
(1933); Commissioner Bonu Doran Commissioner, 57-2 9822, 
O’Malley, 44-1 wustc {[ 9137, 140 F. (2d) 735 21,.738(M), 15 TCM 629 
(CA-8). * Cited at footnote 59. 

*® Paramount-Richards Theatres, Inc. v. Com- * Cited at footnote 60. 


missioner, 46-1 wustc {9170, 153 F. (2d) 62 * Cited at footnote 61. 


Federal Taxation 669 


eir court said “yes” under the facts before 
es- them, but the Courts Appeals the 
used acquire the stock, and there are was concerned with deferred- 
facets the problem such case: compensation agreement rather than 
treatment the premiums and tax treat stock-purchase agreement, but the prin- 
} n ] nniscahl + } > 
ment the proceeds ciples involved are applicable both. The 
corporation there involved had obligated 
itself to pay a pension to its president, 
‘ the st KI der or employee has the sole pay ee @50 000 cash to hi minee if he : 
1 1 ployee, Or )5U,0UU cash to his nominee he 
died before reaching 65, and it had procured 
corpora n as no interest whatever—dl- 
. 1 . 1 a combination insurance-annuity contract on 
his lite substantially the same amounts 
payment of each premium represents a tax- ° 6 ™ 
a axaD!i mpen t110n Tax Court held that in 
ax Court heid that in view or the in 
“aT 1 sured s compiete domination of the com- 
pany, retention the corporation vari- 
borrow the policy, receive dividends and 
expense on the lite of a particular stock- 
less, and that the real the policy 
promise that on his death his stock will : 
noiders, each payment of premiums consti- ~ . 
ble Circuit disagreed, saying that the corpora- 
tion and its principal stockholder were 
“ not to € trea aS One tor ta purposes, 
versing the Tax Court the Doran case, 
that issuance the policy and payment 
the premiums had added nothing the 
current dividends the premiums on a policy 1 
hich had } ior to sstee under 
compensation and that retention the pol- 
a arrangement which ermiutted the ro- 
+ 99 + tack the - ? 
ceeds » be use to acquire stock or tne 
+ ¢ policy an asset avatlaDie in the event of in- 
insured for the survivors, could not tax 
whom the insured would only one. 
se nothi«t nassed out af corporation to 
the stockholders at the insured’s death In both of the other cases, Prunier v. Com- 
missioner™ and Sanders there were 
[The three recent « irt I appeai Case ct yck-purc lase agreements un ler which the 4 
which reference was made have en on } ck of ; 
which was made have been was acquire the stock the 
the question t whether the results should insured upon his death. Both the agree- » : 
the same when the stock acquired ments and the corporate minutes were in- 


beneficiary the policies the life 
the other, and the brothers retained the 
right change beneficiaries, yet the min- 
utes indicated that the proceeds were 
used acquire the stock for the corpora- 
tion. Under these circumstances, the Tax 
Court held that the surviving brother—not 
the the real bene- 
ficiary and, thus, that the premiums should 
taxed dividends when paid. The First 
Circuit said, however, that the real bene- 
ficial owner was the corporation, that under 
state law the corporation was entitled 
the proceeds after payment the premiums 
even the surviving brother was named 
beneficiary, that the corporation would 
“enriched” collecting the proceeds even 
they were converted into treasury stock, 
and that corporate rights and benefits must 
treated separately from stockholder rights 
and benefits for tax purposes. 


Sanders formal agreement obligated 
the corporation purchase insurance 
each stockholder and pay the premiums 
long earnings were available for such 
purpose. provided for ownership the 
policies the corporation, but permitted 
each insured name the beneficiary the 
policy his life long the corporation 
continued pay the premiums; further 
provided that the death stockholder, 
the corporation was acquire his stock for 
price fixed under formula the 
agreement, with the proceeds the policy 
such stockholder’s life applied 
against such price. event was the 
designated beneficiary receive less than 
the proceeds the policy. The district 
court held that effect the stockholders 
were the corporation, that benefits flowed 
both from payment the premiums and 
that the premiums should regarded 
dividends. The Tenth Circuit found 
present taxable benefit the stockholders, 
pointing out that the stock must sur- 
rendered for the designated beneficiary 
receive the proceeds and that the situation 
was precisely the corporation had 
agreed pay fixed amount stock- 
holder’s death his nominee exchange 


would seem, Mr. Worthy writes, 
that while the Casale, Prunier and 
Sanders cases have reduced some 
the tax hazards which momentarily 
appeared the use life insur- 
ance fund stock-purchase agree- 
ments, there are several precautions 
which should taken dividend 
consequences are avoided. 


Treatment the proceeds.—Although 
these cases are favorable the stockhold- 
pect taxability the pre- 
miums, decide the question 
the subsequent tax the pro- 


have been number cases 


ers with res 
ey do not 


treatment of! 


cee ds. T 


which has been held that when cor- 
poration retains ownership all the rights 


death, pro-rata distribution 


upon the stockhol death constitutes 
dividend such But none the 
cases involved use of the proceeds by the 


corporation redeem the 
holder’s stock in the hands of this estate. 


estate concerned, all 


Insofar 


the stock held actually constructively 
the leemed, the estate will 


eState is red 
i 


ordinarily have taxable income upon the 
redemption; the stock redeemed con- 
stitutes more than per cent the value 
of the gross estate or 50 per cent of value of 
the net taxable estate and the amount re- 


ceived does not exceed death taxes, and per- 


sonal and istration expenses, the estate 
will have taxable income upon the re- 
demption.” If, however, the estate any 
beneficiary the estate (whose stock 
law deemed constructively owned 


retains any of the 


the estate stock, the 
proceeds redemption will ordinarily 
treated as a taxable dividend to the estate 
the extent accumulated earnings and 


profits the cory iless the ratio 


” Isaac May, CCH Dec. 6187, 20 BTA 282 
(1930); Cummings v. Commissioner, 4. 
1360. (2d) 477 (CA-1, 1934), aff'g CCH 
Dec. 8189, 28 BTA 1045 (1933): Golden v. Com- 


missioner, 40-2 ustc 19565, 113 F. (2d) 590 
(CA-3), aff'g CCH Dec. 10,652, 39 BTA 676 
(1939), 

See 1954 Code Secs. 302(a), 302(b)(3) and 
1001, providing for recognition of gain to the 


extent of the excess of the proceeds over basis 
3ut since the amount received will ordinarily 
fix the fair market value of the stock at date 
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of death (see footnote 63), which in turn fixes 
the basis of the stock in hands of the estate 
(Sec. 1014), the recognized gain will be zero. 
(Also see, in this connection, Zenz v. Quinlivan, 


54-2 ustc 9445, 213 F. (2d) 914 (CA-6), and 
Rev. Rul. 55-745, 1955-2 CB 223, involving a 
sale of part of an individual's stock to other 


stockholders and part to the corporation. ) 

™ See 1954 Code Secs. 303 and 1001, and foot- 
note 71 

> 1954 Code Sec. 318(a)(2)(A) 


> 
for his stock and had named itself bene- 
ficiary the insurance policy 
i 
4 
i 
i 


the outstanding voting and con 


owned actually and 


demptio 


nate reden 


10 


nate redemp 
tax consequences the 
are not s ciear It might be th 
t} ntir pr r 1 
nce I entire | eeds are pa 
the estat no © or the §& 


father | 
tall » 

In tbh R. Holsey.™ 1 per 
peal the Third 

mad ntiot 

st as ul all 
the rema 0 per cent « st 
corporatior hich red 
stock subject to the option, a1 

‘1954 Code (b)(2) 
316. To the t the pr 
earnings profits he will or 


mor 


cent 
to, the 

kK to 
emed the 


Ss. 


CCH Dec. 22,358, 28 TC 314 (1957). aff'd 
58-2 ustre 9546 (CA-4) 
CCH Dec. 22,522 >—, No 
H. F. Asmussen, De 98 
878 (1937) Bernard Armour, 


Commissioner, 51-1 wustc { 66,013, 189 F. (2d) 
230 (CA-3); Prunier v. Commissioner, cited at 
footnote 6 and Sanders v. Fox, cited at foot- 


note 61 
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lemption constituted 
tinuing stockholder. 


inatior 


terest was piy witn 

terms ile franchise issued 
the corpora the court applied 
“benefit test transaction, holding 
poration redistribute 
its stock ockholders,” and that 
the redemption really benef the cont 

ing stockholder. The underlying premise 


Accumulated earnings tax.— 


tructive 


await a 


further proble 


i anger l h 
ear In St 
the Tax Court 
pr ve my cif 
reasonable accumulations of earnings ™ of 
Emeloid v. Commissioner, cited at footnote 
77: Casale v, Commissioner, cited at footnote 59 
Prunier wv Commissioner, cited at footnote 
L nd Sanders v. Fox, cited at footnote 61 
W , 47-2 ustc 1 9395, 164 F. (2d) 
462 (CA- Frank P. Holloway, CCH Dec 
18.722 "M 1257, aff'd, 53-1 ustc { 9378 
203 F (CA-6) Also see Thomas J 
French, CCH Dec. 21.730, 26 TC 263 (1956): 
Miller v. Commissioner, 57-2 ustc € 9813, 
247 (2d) 206 (CA-7), CCH Dec. 21.69 
26 TC 151 (1956) 


¢ 


Cc 


ited at footnote 61 


"CH Dec. 22,344, 28 TC 153 (1957), aff'd 


58-1 ustc § 9179, 251 F. (2d) 278 (CA-7). 
See 1954 Code Secs. 531 and following 


stock Court held that the 
“state af » re nti ni } 
estate after the redemption less than the former stockholder’s in- 
per cent the ratio such stock owned 
actually and constructively prior the re- 
survivors 
ught that 
over 
— is nothing 
passing the survivors which tax these decisions appears contrary 
imposed. Nevertheless, two recent stock urt and 

1 1 the circuit courts that the use o -arnorate 
redemption cases (not, however, involving rts that the use corporate 
> ¢ acquire a particular stockholder’s 
question in this connectior In Louis H stock, through the use Of insurance pro- 

} r therwn } + ranc i 
Zipp both the Tax ( rt nd the Sixt} ceeds or otherwise, may be in turtherance 
Circuit appeal | that where a father 4 proper bu ne pur] 
pury rte in 194) convey 4G f 48 shares ind at acqu O1 stocK Dy a 
na } + + ~L-} 1d he 
L } ned , and by its stockhoiders, are not the 
1 same .thinge for tax purposes.” and 
sons, who already owned other shares Zipp and 
tend ¢ wand rlier d 
the company, but the sons immediately en- Holsey extend far beyond earlier decisions 
dorsed the certificates for the shares the effect that where corporation steps 
mt +} } -L-} ld } 
contr ted t out another. the remain- 
to obtain control of the compar Semen tha ng stockholder is deemed to have a taxaDie 
father use funds loaned the Nevertheless, the Zipp and Holsey 
nt un nossible danger to the cur- 
Vivier } | > mcirance 
proceeds bv » “poration t ac lire the g 
the approxiniate vaiue Of 45 sSnhares—con- = 
stituted a taxable dividend to the sons The : 
Opin tn > Lace are easuy ext lained In 4 wi wii 
with respect to use § corporate funds t¢ e premiums were he 1 not taxable as divi- 

4 lends the circuit court sai 4 
enable the sons to acquire 46 of the 48 irt said 
charec the courte failed to distincuist “yr 

ares, but the courts tailed Upon the death withdrawal stock- 
funds DY U COT} ation tO at ier, tax complications mciuding the pos- 
quire her two shares for itself. sibility dividends may 

att AN SACO! arise, Dut... must Clearer view. 
was t enabDie the sons to acquire a T tne 
1 the Tax 
(c), B1(c) 
eds exceed 
linarily not 
be taxable See Sec. 302(c)(2) and (3) and 
footnote 71 
BTA Memo (1942): Fred Fischer 
CCH Dec. 15,979(M), 6 TCM 520; Emeloid v 
Hite 


corporation which used its earnings, to- 
gether with borrowed funds, redeem all 
the stock its two largest stockholders, 
who together owned per cent the 
stock the corporation. two earlier 
cases the court had refused apply the tax 
unreasonable accumulations where cor- 
porate earnings were used acquire the 
interest minority stockholder which might 
otherwise fall into unfriendly and both 
the Tax Court and court appeals (while 
not saying they now approve the earlier 
cases) place considerable emphasis this 
distinction the Pelton case. The Tax 
Court also emphasizes the greater benefit 
the remaining stockholder than the 
corporation from redemption the stock. 
short time ago, however, the Tax Court 
the Penn-Needle refused apply 
the unreasonable accumulations tax where 
all the stock one two equal stock- 
holders was redeemed following serious 
dispute between them, emphasizing the ab- 
sence “plan” redeem the stock. 


There appear cases specifically 
involving the imposition the unreasonable 
accumulations tax account use cor- 
poration funds pay premiums policies 
covering the lives its stockholders pur- 
suant stock-redemption “plan.” dis- 
trict court Colorado held last December 
that setting aside corporate funds under 
self-insured “key man” plan did not consti- 
and would seem that even stronger 
case might made out insured plan 
where the corporation loses partial control 
the funds. any event, the unreason- 
able accumulations tax does not apply 
corporations which have total accumulated 
earnings less than $60,000 (which amount 
has been increased $100,000 under the 
Small Business Tax Revision Act,” and 
thus does not affect most small, closely held 
businesses, and also not likely in- 
volved any event unless the premiums 
and accumulations for other purposes are 
substantial relation the company’s net 
income and capital structure. 


would seem, view what has been 
said, that while the Casale, Prunier and 
Sanders cases have reduced some the tax 
hazards which momentarily appeared the 
use life insurance fund stock-purchase 


agreements, there are certain precautions 
which should nevertheless taken divi- 
dend consequences are avoided: 

(1) the corporation pays the pre- 
miums, the agreement should clearly pro- 
vide that the corporation—and not the 
stockholders—will acquire the stock the 
insured his death. 


(2) should reasonably clear that 
the corporation has valid business pur- 
pose for acquiring such stock the death 
the insured stockholder and such pur- 
pose should recorded the corporate 
minutes agreement itself. 


(3) the fellow stockholders the in- 
sured have any right obligation ac- 
quire the stock the insured, such right 
should preferably not assigned, nor such 
obligation assumed, the corporation, but 
should canceled agreement between 
the insured and his fellow stockholders. 


(4) The corporation should normally 
designated beneficiary the insurance. 
the insured given right under the 
contract designate his nominee the 
beneficiary, the corporation should never- 
theless retain all the incidents ownership 
the policy, including the right under the 
policy change the beneficiary. 


(5) The corporation should avoid any 
steps place the insured beyond the reach 
the corporation’s creditors during the 
insured’s lifetime. 


(6) The corporation should all times 
treat the insurance asset and thus 
should not attempt deduct the premiums. 


(7) The redemption price should 
arm’s-length price, taking into account ad- 
justments both increases and decreases 
value the date death and the 
value the corporation the insurance 
itself, and should preferably not merely 
the amount the insurance proceeds, irre- 
spective other factors. 


(8) Wherever possible, the agreement 
should provide for the redemption the 
corporation all the stock actually owned 
the insured which will considered 
constructively owned his estate, 
least for such number shares will 
constitute “disproportionate redemption” 
within the meaning the Code. 


% Dill Manufacturing Company, CCH Dec. 
10,712, BTA 1023 (1939), 1939-2 
47: and Gazette Publishing Company Self, 
52-1 ustc 9293, 103 Supp. 779 (DC Ark.). 
Cf. Hedberg-Freidheim Contracting Company, 
CCH Dec. 22,071(M), TCM 1433; and 
Inc., CCH Dec. 17.415(M), TCM 1064, 
51-1 ustc 9295, 189 (2d) 390 (CA-10). 
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*% Penn Needle Art Company, CCH Dec 
23,000(M), 17 TCM 504 

Bradford-Robinson Printing 
U. 8., 58-1 { 9262 (DC Colo., 

* Enacted September 2, 1958. 
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1957). 
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(9) the 
sition the stock majority 
should proceed with caution 


Maintain 


the corporati 
and should every effort 
earnings (including 
below the $60,000 ($100,000) 
within the bounds reason 


make 


ao prem ium 


its acc 
payments) 
minimt 
with respect its other corp 


rate neeas. 


Tax Collection 
and Life Insurance Proceeds 


Supreme Court June 


the extent which the government 


the 


can reach life insurance proceeds the 
hands beneficiary for income tax obli- 
gations the insured which arose before 
his 

There have been two types cases 
which the government sought reach 
such proces ls (1) cases in v Vv- 
ernment has cla personal 
the part the beneficiary irres 
whether the tax obligation was assess (or 
even known exist before death (2) 
cases which has claimed lien ac- 


count asses death. 


Personal 191 
surance beneficiary 


liable 


estate of the in 


ne proceeds a 


proceeds 
tax 


insurance 
Clary tor income 


but were not assessed, 


eree property taxpayer having 


mary procedures for the collection 
come taxes 


taxpayer himse 


ion 


ess mnfus 


the estate for estate tax purposes statute, and (2) 

there has never been simila “liable, law 

cifically imposing personal obligation? 

income tax obliga Seventh Circ ts 

the ims ——€XCce in the ed in detert 

insured state named Fift Sixth 

and liability therefore obviot Court, agreed that state 
ernment apparently made little the second ques- 


Sec. 409, Revenue 
sec. Revenue Acts o 
amended by c. 803(c), Revenue 
1939 Code Sec. 827(b), an ded by 
Revenue Act of 1942; 1954 Code Sec 
Also see Sec. 316, Re ve 
Code Sec. 900, 
Act of 1942: ond 1954 Code 6901, provi 
for enforc 
jabilities. Liability to the governn 
under these procedures is not limited to the 
tax attributable to life insurance _ Proce¢ is, but 
extends to the full amount of the tax or the 
proceeds subject to tax, wh chever is 
These provisions are obviously invoked 
when estate itself is unable to meet th 
Under other provisions of the Code, i: 
absence of a contrary provision in the dece« 
will 1e beneficiary is liable to the executor 
for the portion of the tax attributable to inclu- 
sion of the ir ance proceeds in the estate for 
Code 


294 


6324(a) (2 


f 1926; 1939 


Act o 
411(b), Revenue 


collection 


the 
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See Kieferdorf v. Ce mmissioner, 44-1 
9323, 142 (2d) 723 (CA-9), CCH Dec 

® 1954 Code Secs. 6212, 6213. 


*” Rowen v. Commissic mer, 


USTC 


54-2 9581, 
CCH Dec 


215 F. (2d) 641 (CA-2), rev’g 19,151, 
{ 9486, 223 F. (2d) 229 (CA-5), aff'g DC Ga: 
Stern v. Commissic ane r, 57-1 ustc {9 , 242 F. 
(2d) 322 (CA-6), rev’g CCH Dec. 21,540(M), 15 
TCM 114, aff'd (but not on this point), 582 
ustc £959. Also see Tyson v. Commissioner, 
54-1 ust 212 F. (2d) 16 (CA-6), rev'g 
CCH Dec. 19,722(M), 12 TCM oA (1953); and 
U. 8. v. Wri 2 ustc { 9714 (DCS. C.) 
1 Rowen ssioner 
90; Stern v. Commissioner, ci 
on v. Commissioner, cite 
v. 54-2 ustc 1 97 
7), (but not on this 
4, 123 F. Supp. 312. 


ul 
Rowen v. Ct footnote 
Truax v. Comm footnote 90 


(Continued on following page) 
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ymmissioner, cited a 
t 
t 


issioner, cite da 


the hands benefi- 
bligations which arose, 
Since 1944 there have been at least 15 : 
reported cases which the government has 
attempted assert such liability against 
beneficiary. most these cases the 
government sought invoke the provisions 
ot Section 311 of the 1939 Co le (now Sec- : is 
tion 6901 the 1954 Code), which author- 
obligations the transteror, the same sum- 
these cases the govern- 
ment issues deficiency notice against the 
transferee, just would against tax 
payer, and the transferee, chooses, 
files appeal with the Tax Court denying 
few cases the government 
has brought bill equity against the 
beneficiary federal district court. 
Until the Supreme Court spoke earlier 
this summer, the lower courts were hope- 

life in- involved such cases; the Second, Fifth 
personally and Sixth Circuits said that, Section 311 
for the federal estate there were two questions: (1) 
imposed the the Was the payment life insurance pro- 
full extent that included ceeds transfer property within the 


(in all its later cases), the other hand, re- 
garded the question indivisible one, 
determined entirely without regard state 
Applying these principles, the courts 
appeals uniformly held that, the 
proceeds life insurance policy, bene- 
ficiary not transferee property 
taxpayer” within the meaning the stat- 
ute, for “in sense were the proceeds ever 
property the and that, there- 
fore, there could liability the full 
extent the proceeds.“ But the Tax Court 
—despite the frequency reversals—per- 
sisted the view that the insured re- 
tained the right change the beneficiary 
and take down the cash surrender value 
the date death, the beneficiary was 
liable the full extent the proceeds.” 
The Sixth Circuit held that the beneficiary 
was also not transferee the cash sur- 
render value policy, such value having 
been extinguished death, and, therefore, 
had liability even that extent for the 
income tax obligations the 
The Second Circuit held that the benefi- 
was transferee the cash surrender 
value, but under applicable state law, the 
absence fraud insolvency prior 
death, had liability creditors the 
insured (including the government) for ob- 
ligations which arose before death.” Both 
the Fifth and Sixth Circuits agreed with the 
Second Circuit that, aside from whether 
there was “transfer” the cash surrender 
values, there was liability, the absence 
fraud insolvency prior death, under 
applicable state The Third Circuit, 


(Footnote 92 continued) 

Stern v. Commissioner, cited at footnote 90: 
Florence Pearlman, CCH Dec. 14,136, 4 TC 3 
(1944), aff'd (but not on this point), 46-1 usrtc 
9151, 153 (2d) 560 (CA-3). 

*% Pearlman v. Commissioner, cited at foot- 
note 92; and Bess v. U. 8., 57-1 ustc { 9528, 
243 F. (2d) 675 (CA-3), vacating 55-2 ustc { 9673, 
134 F. Supp. 467 (DC N. J.), aff'd (but on dif- 
ferent grounds), 58-2 ustc { 9595. 

Christine Muller, CCH Dec. 16,354, 
678 (1948): Eleanor Neely, CCH Dec. 17,135(M), 
8 TCM 698; Marjorie U. Sullivan, CCH Dec. 
17,436(M), 9 TCM 2; Aura G. Bales, CCH Dec. 
20,347, 355 (1954); Elfreda Wendell, 
CCH Dec. 21,580(M), TCM 197; Mary Stou- 
men, CCH Dec. 1014 (1957), 
pending on appeal in the Third Circuit; and 
Ruth Halle Rowen, Margaret A. Tyson, and 
Jean F. Stern, cited at footnote 90. Also see 
U. 8. v. Goddard, 53-1 ustc { 9102, 111 F. Supp. 
607 Y., 1952). 

*% Rowen v. Commissioner, cited at footnote 
90; Bess v. U. 8., cited at footnote 93; Stern 
v. Commissioner and Tyson v. Commissioner, 
cited at footnote 90; and U. 8. v. New, cited 
at footnote 91. The Fifth Circuit did not find 
it necessary to pass on this question in U. 8. 
v. Truaz, cited at footnote 90. 
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the other hand, while agreeing with the 
other circuits that there was liability 
the full proceeds, held that despite the 
absence fraud insolvency prior 
death, the beneficiary was liable, under 
principles the “trust fund” doctrine en- 
forced the federal courts, the extent 
the cash surrender value.” 


June the Supreme Court held 
Commissioner Stern, cited footnote 90, 
and reaffirmed Bess, cited foot- 
note 93, decided the same day, that Section 
311 purely procedural statute, that 
the absence assessment prior death 
there federal statutory decisional 
law which the government can base lia- 
bility, and that the Tax Court and district 
courts alike must look the applicable 
state law determine whether the govern- 


ble claim cred- 


ment has any enforcea 
itor any part the insurance proceeds 
the hands the beneficiary. Under both 
the law Kentucky, which was held ap- 
plicable Stern, and the law New Jer- 
sey, which was held applicable Bess, 
insured’s creditors except the extent 
premiums paid fraud creditors, and 
because there was showing such fraud 
either case, the beneficiary was held 
lave personal liability transferee 
for the income tax obligations the in- 
sured. Since every state has some statutory 


provision barring sharply limiting lia- 


bility insurance beneficiary for claims 


the insured’s creditors,” the Supreme 


*® Florence Pearlman, cited at footnote 92: 
Christine D. Muller, Eleanor Neely, Marjorie U. 
Sullivan, Aura G. Bales, Elfreda E. Wendell, 
and Mary Stoumen, cited at footnote 93; Ruth 
Halle Rowen and Jean F. Stern, cited at foot- 
note 90. 

* Stern v. Commissioner, cited at foetnote 90 

* Rowen v. Commissioner, cited at footnote 
90. 

*U. 8. v. Truaz, cited at footnote 90; and 
Stern v. Commissioner, cited at footnote 90. 

Alabama—Sec. 624, Tit. Code 
Alaska—Sec. 42-1-27, Comp. L. 1949: Arizona 
Sec. 20-1131, R. S. A.: Arkansas—Sec. 66-511, 
St. 1947, am'd Act 118, L. 1949; California— 
Sec. 690.19, Code Civ. Proc.; Colorado—Sec 
1949; Delaware—Sec. 917, Tit. 18, Code 1953: 
District of Columbia—Sec. 35-716, Code 1940, 
am'd P. L. 307, 80th Cong. (1947): Florida— 
Sec. 222.13, St. Ann., am'd Ch. 29861, L. 1955, 
and Sec. 222.14, St. Ann.; Georgia—Sec. 56-905, 
Code Ann.; Hawaii—Sec. 8466.29, R. L. 1945, 
added Act 277, . 1955: Idaho—Sec. 41-1401, 
Code 1947, Ch. 26, 
850, Ch. 73, Smith-Hurd Ann. St.: Indiana— 
Sec. 39-4210, Burns’ St. 1933; Iowa—Sec. 511.37. 
Code 1954; Kansas—Sec. 40-414, 1949; 
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he 


Mr. Worthy points out that 
the Supreme Court cleared the air 
the extent which the government 
can reach life insurance proceeds 
the hands beneficiary for the in- 
come tax obligations the insured 
which arose before his death. 
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Sec 


L. Supp. 1931-41; New 
t. S. A. 1955: New Jersey—Sex 


1937: New Mexico—Secs. 24-5-3, 
New York—Sec. 166, Ins. L 

Sec. 58-206. G. S and Sec : 
am'd 1931; North Dakota—Secs 


R. C. 1943: Ohio—Sec. 3911.10. 
N. B. 26, L. 1955; Oklahom 
501 L. 1957 Oregon 


Pennsylvania—Sec. 517, Tit thode 
Island—Sec. 13, Ch. 153, G am'd Ch 
1883, L. 1947: South Carolina—Sec. 37-169, Code 
1952; South Dakota—Secs. 31.1509 Code 
1939: Tennessee—Secs. 56-1108, Code 
Ann.; Texas—Art. 3832a, Vernon's 1948 


Utah—Sec. 7823-1, Code 1953 
9122, St. 1947: Virgini 


Code 1950, add 317, ‘ 
Sec. 48.18.41 R. C.;: West 

3397, Code 1955, added Ch. 97, 

consin—Sec. 272.18(19), St. 1953; 
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insurance transferee 
hat under the law 
had been taken 
d for the esta 
insured’s insolvency, 
liable for th sured’s obli- 
of death, inclu g income tax 
Becky Osborne Hampton, CCH 
) TC —, No. 67 (1958), and Helen 
Dec. 23,052, 30 TC —, No. 68 
. two weeks aft h 
Court decision in Stern, the Tax Court held that 
under the laws of Tennessee ar souri, re 
vely, a widow-beneficiary « 
the life of her husbal 


s of those « 


insurance on 


v. Gilmore, 53: 
(2d) 167 (CA-5), with which compare U. §. 
Truaz, cited at footnote 90. Jeromer v. U. 8. 
57-2 ustc § 9947, 155 F. Supp. 851 (DC N. Y.). 

w2 1954 Code Secs. i 6322, carrying 
over with minor modifications the provisions of 
1939 Code Secs. 3670 and 3671. 

See Macatee, Inc. v. U. 8., 54-2 ustc 9550, 
214 F. (2d) 717 (CA-5). 

™ U. 8. v. Trout, 42-1 ustc § 9372, 46 F. Supp. 
484 (DC Calif.); U. 8S. v. Prudential Insurance 
Company, 44-1 ustc { 9216, 54 F. Supp. 664 (DC 
(Continued on following page) 
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ment can assert lability against the bene- 
tor the income tax the same extent 
would have been liable for the estate 
lity sted 
Liens.—In the Bess case the government 
heneficiarv. but a] erted thai to part 
I ary i that, aS tO 
the insured’s income tax obligations, 
Canrt ti s largely put t rest the quest 
of personal hability for nearly 15 years 
the lower courts had been unable resolve 
pinion 
statute,” upon neglect refusal 
taxpayer pay any federal tax tor whicl 
liable, automatic lien arises “upon 
W rte na roar rt, } +} 
a erty and rignts to property, whethe a 
real personal, belonging such person, 
lating back the date assessment the 
tax has been rash cases the 
lower courts recent years which has 
: repeatediy Deen heid that such a lien extends ‘ 
: to any rights a taxpayer May Nave in an 
nenrance nolicy an hic own hife—incindine 
the right take the cash surrender 
value—and that such lien is fully enforce- , 
The question what happened 
252-514, Comp. 1945. Also see USCA 454a 
R. S. 1955: Louisiana relating to World War I War Risk Insurance 
—Sec. 647, Tit. 22, R. S. 1950, am'd Act 139 and 38 USCA §$16 relating to National Service , 
L. 1952: Maine—Sec. 159, Ch. 60, R. S. 1954 Life Insurance. In Florence Pearlman, cited at 
Sec. 21, Ch. 170, R. S. 1954; Maryland—S« 
‘ 170, Art. 48A, am'd Se 8, Art. 83. Ann. C. 1951 : 
Massachusetts—Sec. 125, Ch. 175, G. L. 1932 
am'd Ch. 42, L. 1933; Michigan—Sec. 2207, Act 
f 218, L. 1956: Minnesota—S« 61.14, St. Ann 
Mississippi—Secs. 308, 309, Code 1942: Missouri 
a —Sec 376.560 R S 1949 Montana—Sec 
93-5814. R. C. 1947: Nebraska—Sec. 44-371, R. S 
hire—Sec 408 
17:34-28, R. S 
24-5-5, St. 1953; 
North Carolina— 
Art. 10, Const., 
26-1017, 26-1018 
R. C. 1953, am'd liable as a transferee 
Sec. 3631, H. B for her husband's income tax obligations. 
739.46, R. S : 
Vermont—Sec 
38.1-448, 38.1-449. 
Washington 
Virginia—Sec 
» 1957: Wis- 
Wyoming 
i 
af 


such lien remained unenforced 
death was not clear: The Sixth Circuit 
had held the Stern case that for trans- 
feree purposes, cash surrender value was 
extinguished death, and least two 
district courts had followed this doctrine 
holding that lien also did not 
the Second and Seventh Circuits and 
least two other district courts had held that 
the lien could enforced against the pro- 
ceeds the hands the beneficiary, but 
the extent the cash value the 
date death;™ and the government con- 
tinued argue, apparently without success, 
that the lifetime lien ripened death into 
lien against the entire proceeds. 


Bess the Supreme Court agreed with 
the lower courts that the insured’s rights 
the policy during lifetime constitute “prop- 
erty” “rights property” against which 
the federal lien may validly asserted— 
even despite the existence exemption 
under state law. survival the lien 
after death, the Court found little difficulty 
concluding that the lien could not extend 
the full proceeds, since they were “never 
within the insured’s reach enjoy.” 
the cash surrender value, the Court noted 
that the beneficiary had argued that the 
cash surrender value formed part the 
proceeds paid the beneficiary after death, 
but represented merely the right the in- 
sured during his lifetime “to cancel the 
policy and thereupon receive back from the 
insurer the amount accumulated from pre- 
miums paid the past and held cover 
the risk incurred the future.” But, 
the Court said, quoting with apparent ap- 
proval the district court case Mc- 
decided 1883: 


“Though this excess premiums paid 
legally the property the company, still 


practical effect, though not law, 
the moneys the assured deposited with 
the company advance make the 
deficiency later premiums.” 


“Thus economic reality,” the Supreme 
Court concluded, “the insurer pays the 
beneficiary the insured’s ‘fund’,” cash 
surrender value, which the lien continues 
attach after death, “plus another amount 
sufficient perform the insurer’s promise 


pay the proceeds the insured’s death.” 


first blush, the Court’s recognition 
“fund” the hands the insurer made 
“advance deposits” the insured 
seems conflict with the principle long 
accepted the courts, including the Su- 
preme Court itself, that insurer not 
possession fund for which may 
held answerable trustee, suit for 
pears probable that the Supreme Cou 
not mean overrule this principle; the 
quotation from the McKinney case, which 
apparently approves, recognizes that the 
excess premiums are regarded 
“moneys the assured” only practical 
matter and “not law,” and the Supreme 
Court itself carefully places the word “fund” 
quotes, emphasize that will not 
find the excess premiums belonging 
the insured for other purposes. Neverthe- 
less, the decision may have far-reaching 


effects insurance cases unrelated 


taxation. 


Certainly one question left unresolved 
the Court’s decision the extent which 
vi 


the insurer itself may held directly liable 
the government for the cash value 
policy which lien has attached. has 
been held both the First and Third 


Circuits and least two district courts 


(Footnote 104 continued) 

Pa.); Smith v. Donnelly, 46-1 ustc © 9247, 65 F. 
Supp. 415 (DC La.): U. 8. v. Ison, 46-1 ustc 
1 9269, 67 F. Supp. 40 (DC N. Y.): Knox v. 
Great West Life Asstrance Company, 53-1 ustc 
§ 9247, 109 F. Supp. 207 (DC Mich., 1952). aff'd, 
54-1 ustc { 9373, 212 F. (2d) 784 (CA-6): Kyle v 
McGuirk, 36-1 ustc § 9121, 82 F. (2d) 212 (CA-3): 
U. 8. wv. Roark, 57-2 ustc § 9883 (DC Mco.); 
U. 8. v. Metropolitan Life Insurance Company, 
58-1 ustc § 9230, and 58-2 wstc { 9630 (CA-4): 
U. 8. wv. Hixson, 58-2 9688 (DC Calif.): 
U. 8. v. Kennedy, 58-1 ustc { 9500 (DC Tenn.). 
Also see Schwarz v. U. 8., 51-2 ustc © 9444, 191 
F. (2d) 618 (CA-4): U. 8. v. Bellin, 57-1 ustc 
58-1 ustc § 9436 (DC Fla.), involving annuities: 
and Fried v. New York Life Insurance Com- 
pany, 57-1 ustc § 9412, 241 F. (2d) 504 (CA-2, 
1956), cert. den., June 17, 1957, involving dis- 
ability benefits. Also see U. 8S. v. Royce Shoe 
Company, 55-2 ustc { 9770, 137 F. Supp. 786 
(DC N. H., 1956). 


676 


U. 8. v. Steele, 39-2 ustc 9707 (DC N. Y.), 
and U. 8. v. Hoper, 56-2 ustc § 9729, 144 F 
Supp. 281 (DC IIL), rev'd, 57-2 uste { 9795, 242 
F. (2d) 468 (CA-7). 

U.S. v. Behrens, 56-1 ustc { 9294, 230 F 
(2d) 504 (CA-2): U. 8S. v. Hoper, cited at foot- 
note 105: Jeromer v. U. 8., cited at footnote 
101; U. 8. wv. Equitable Life Assurance Society, 
58-1 ustc 1 9315 (DC Tenn.). 

1715 F. 535 (DCN. Y.). 

™ See, for example, Equitable Life Assur- 
ance Society v. Brown, 213 U. S. 25 (1909): 
Andrews v. Equitable Life Assurance Society, 
124 F. (2d) 788 (CA-7, 1941), cert. den., 316 
U. S. 682. Also see Krueger and Waggoner, 
The Life Insurance Policy Contract (1953). 
p. 83. Cf. New York Life Insurance Company 
v. Statham, 93 U. S. 24 (1876), involving un- 
usual circumstances where it would have been 
inequitable to free the insurer from liability 
for prerniums paid under the level-term plan in 
excess of term premiums. 


4 
| 
ets. 
: 


reached 


that u 


These are problems that must await further prevent a stay even when a Tax Court 
lecisior led [The End] 
U. 8S. v. Massachusetts Mutual juri 
ance Company, 42-1 ustc © 9342, 127 » be 
(CA-1); U. 8. v. Penn Mutual Life lier sat 
Company, 42-2 wustc { 9623, 130 F. (2d) 495 ding property 
fe Insurance ien has been 
». 91 (DC property to 
* 9609 ment after the 
, cited at recognition of th 
court 
») surrender the policy 
] to the government 
S. wv. Bellin, cited at t 
Knox v. Great West negligence, fraud or actual notice of the lien 
my and Fried 1 Ne er will not be liable to the government 
‘fompany, both cited at naking payments to an insured or ben 


ist whom a lien is outstanding (Rev. Rul 


i. 


Metropolite Insurance Com- 56-1 CB 561) 
pany, cited at footnote Smith v. Don- S. v. Ison and U. S. v. Hixson, cited at 
nelly, Kyle v. McGuirk 8S. v. Hixson, footnote 104 
cited at footnote 104, ar 8. v. Equitable "2 Schwarz v. U. S., ci 
Life Assurance Societ at f ote 106 3U. 8. v. Trout, cite 
the courts ordered the to 5 the cash appointment of a recei 
value into court or over to government Roark, cited at fcotnote 
but the insureds were also before the courts 4 1954 Code Secs. 6213, 6861 
In U. 8S. v. Chambers, cited at footnote 104, the ™5 1954 Code Secs. 6213, 6861, 7481 


See 28 USCA Secs. 1346, 1491 


. 6511, 6402, 7422 


court ordered an insurance company to pay over 
accrued but unpaid annuities to the government 
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Court 
portant 
a tax 
district 
specifically held, decision reconsidered courts. Except when the Commissioner 
after the Supreme decision believes that collection deficiency 
that the cash surrender value delay, may not make 
held the insurance company for the in- assessment income, gift other tax 
sured, and that the lien may, statutory notice deficiency has 
therefore, directly enforced issued and the taxpayer given op- 
against the insurer even when the portunity appeal the deficiency the 
cannot obtain personal jurisdiction over the Tax Court.™ the taxpayer files ap- 
peal, assessment may made, ab- 
There have been several cases where the disposed of by the Tax Court or (if bond 
insured has been ordered to assign pouicies is filed) by the appellate courts n revi w 
court authorized sale annuity elect, instead filing appeal 
F with the Tax Court, » let the denciency De 
and another case, the court appointed with the idea that they will pay 
receiver borrow policy which and file claim for refund; then the 
cash surrender Bess, the only not allowed administratively, file refund 
“property rights” the insured suit district court the Court 
policy, referred the Court, the view the fact that under the 
surrender value. Certainly many decisions, income tax obligation 
the sale value policy will exceed its which has been assessed against 
cash surrender value. Did the ficiary during his lifetime may followed 
Court mean prevent the government after his death into the hands 
from taking that greater value. chooses, but income tax which 
cash value many cases, when death and suing. And for this the 
imminent, the sale value immediately more and more, 
ta death n ht almost equal the nroceeds< +} 


applicable Florida 

law foreign insurance company that 
has closed its office within the state cannot 
countersign credit life credit accident and 
health policies its home office means 
Florida Insurance Commis- 
sioner submitted the question the Attorney 
General whether under the laws the 
state foreign insurance company that had 
been admitted business within the 
state but had closed its office could, 
means stamp the signature li- 
censed Florida agent, countersign credit life 
and credit accident and health policies. 
Florida statute, Subsection 
634.27(1), stated that “It shall unlawful 
for any life insurer issue deliver any 
policy life insurance, group life insurance 
annuity contract the state, unless the 
application for such policy contract 
taken and the delivery such policy 
contract made through life insurance 
agent licensed under the law Florida, 
who shall receive the usual due 
agent such company. Each such 
insurer shall maintain licen life insur- 
ance agent all times for 
and through whom contracts 
issued delivered the state, shall 
serviced. Provided, however, that the pro- 
visions this paragraph shall not appli- 
cable policies insurance annuity 
contracts nonresidents which are applied 
for outside of and delivered in the state of 
Florida.” 

The Attorney General was the opinion 
that such practice could not followed 
noted Section 646.08 the Florida 
Statutes, which provided: “All policies 
which this section applicable shall 
issued through licensed agent 
phrase, “issued through licensed agent,” 
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wuirnose f 


requires more th; 
another state with 
agent’s signature; 
policy least must 
pinion 
August 


an that policie s be sti ampe d 


a facsimile ofa licensed 
apparent that 
through the licensed 
the Florida At- 
1958. 


agent’s 


torne 


tax imposed upon foreign 
insurers for the privilege employing 
agents business within the state 
should considered computing the 


retaliatory tax when the domiciliary state 


foreign insurer doing business the state 
imposes higher premium receipts tax 
the insurers than that imposed the other 
question was submitted the 
Attorney General: Should the tax imposed 
Section 205.45 the Florida Statutes 
considered computing the retaliatory tax 
under Section 626.061, when the 
state foreign insurer that does bus 
this state 
ceipts tax 
this state? 
upon the insurer for the 
ploying agents 


domiciliary 
iness 
imposes higher premium re- 

than that imposed 
Section 205.45 imposes tax 
privilege 


insurers 


em- 


answering the question the affirma- 
tive, the Attorney General noted that “If it 
can demonstrated that under the laws 
foreign states there the prov ision 
premium receipts tax imposed lieu 
other taxes, including agents’ 
censes, then such agents’ 
should given consideration applying 
states operating Florida.” 


licenses 


licenses 


Before rendering his opinion, the Attorney 
General considered the fact that other states 
having type” retaliatory stat- 
u‘e gave consideration agents’ 
was his opinion that premium re- 
ceipts taxes and the tax imposed upon in- 


“aggregate 
license 


fees. 


| 
& 


surers for 
were all 
business 
imposes 
sidered 

O pint n 


ust 1958 


TORTH CAROLINA—A sstatute did 
not give the Commissioner Insur- 
ance power authority over unlicensed, 
nonresident insurance companies aid 
state resident the collection his judg- 
ment against foreign ques- 


tion whether the Commissioner 


TORTH CAROLINA—A 
insurance that has been filed proof 
financial responsibility with the Depart- 
ment Motor Vehicles sometime previous 
the required annual registration 
cient proof such responsibility. new 
certificate insurance the time annual 
registration not necessary.— Commis 
sioner of Motor Vehicles req ted tl 


that proof financial 
nced by 


nicate yf in rance, but it was not 


The act provided 
a certi- 


respor 


isibility shall evide 


State 


Attorneys General 


stamps which 

may redeemable cash for credit 
toward the purchase any type insur- 
ance not have licensed because 
contracts are held “chose 
action,” and such not come within the 


sted the opinion the 


senator reque 


¥ 
he privilege ot employing agents that an annual hiing of a new certincate is * 
axes for the privilege doing required 
} na +} the 
the stat was the opinion the Attorney Gen 
tior 545 <hanld on. 
computing the > alla ry ax new certificate of insurance at the time of : 
the Florida Hore 
annual registration, provided that the 
bility already has certificate 
file. This certificate may relied 
adequate proof until believed that the 
regard this notice termination 
was noted that Section 20-310 of the General 
Insurance had any authority toa Statutes North Carolina require in- 
state resident the collection his judg surer mail notice any termination 
ment against unlicensed, foreign liability nsurance coverage the Commissioner 
insurer was proposed the Attorney Gener Motor Vehicles not later than days after 
may assume that the insurance for which 
certificate has been given is still in effect or 
temporarily residing in the state while or : : hee : 
military auty i resident optained a 
Carolina Attorney General, August 29, 1958 
judgment against the nonresident tor 
injuries and subsequently obtained judg- 
ment against unlicensed, foreign liability 
insurer which purportedly insured the nor 
resident. Chapter 58-15 the General 
statutes of North Carolina ave the ( m- 
missioner Insurance general powers 
1] that x 
supervision over all insurers were 
censed business within the state, and 
Chapter 58, Article 20, authorized the Com- 
mi ioner smat statutor: Gener on whethe tradir ctamr1 which 
missioner, take action aga St tne r\ senera mn vnet r trad amps whict 
. de posits of license d compani¢ nay be redeemable in cash or for cred t 
toward the of a: tune af inasrance : 
The Attorney General answers 1 th, ques purchase any ‘ype = 
must licensed under the Revised Code 
tion in the negative —Upu the Nor 
car ma Attorney Genera August 14, 1958 a 
Such stamps are those distributed re- 
tall outlets which give one stamp tor every 
ten-cents purchase. Books are then pro- 
vided the recipients for collecting and 
} wir ef } r 
redeeming the stamps in cash or credit f 
toward the rchase of at y type of insurance 
answering the question the negative, 
the Attorney General was the opinion 
+} + } ] later h- 
the legislature had excluded from the 
li nol radin 
licensing provisions such trading stamps 
hich had beer censes for the use, furnishing, selling 
trading stamps “which entitle the purchaser 
to procure any goods tree ot charge or tor 
less than the retail market price thereof 
term goods has more restrictive mean- 
i Financial Responsibility Act of 1957 ne and de not includ ~] om “tint 
ing and does not include ¢ ses in acti 4 ; 
which insurance contracts are usually con- 
sidered the Washington 


New Insurance Regulations 
Concerning Small Loans, Credit 


The New York Superintendent Insur- 
Wikler, 
that new regulations concerning credit life 
and and health insurance 
which sold connection with small loans 
installment purchases and other credit trans- 
actions will result 
the citizens New York State. The 
new regulations are result rather 
extensive investigation Insurance 
Department into the insurance marketing 
practices vendors financed consumer 
finance and small loan companies, 
automobile dealers, and agents and insurance 
companies servicing this type busi 


view the new rules, Mr. Wikler 
noted that although credit insurance had 
benefited the stability consumer 
transactions, the existence “captive 
market” had allowed certain types abuses 
infiltrate into the field. Some these 
included the sale 
insurance the consumer, arges 
for insurance, failure disclose the 
debtor the amount was paying for in- 
surance, and failure refund premiums 
when the debtor paid advance. was 
noted that the consumer found himself 
rather unfavorable bargaining position, 
that the creditor able to dictate the 
choice insurance coverages, the insurer 
and agent, and the premium rates. The 
creditors many instances would set the 
premium rates levels high enough 
give themselves returns large dividends 
and experience rating refunds rather than 
being bid down lower price the 
insured debtor who naturally footed the bill. 


ance, announced recently 


substantial saving 


ness. 


debt 


abuses 


excessive 


was 


Credit life and credit 
insurance which 


680 


accident and health 
covered Regulation 


27-A provides for schedule maximum 


cannot exceeded 
inless the insurer shows from adverse ex- 


needed. In 


premium rates which 


perience that a higher rate is 
regard this type insurance, the 
mum 
less than the going rates now charged 


charges are cor side rab] 


Un- 


permissible 


der this regulation the debtor guaranteed 
the option selecting insurer his 
own choice, and all such policies issued 


the state must be filed with and approved 
the Superintendent. Denial claims 
the ground pre-existing physical 

the 


nad € 


condition prohibited, and issuance 
nce the insurance 
regulation furt 
shall not extend 


debtor of evide 
mandatory. The 
that the term the policy 
beyond the 
and the amount the ins 


her requires 
duration the indebtedness, 
issued can- 


loan outstanding 


urance 
not exceed the 

Debtors will also glad know that 


property, Regulation 27-B provides that un- 
less wi debtor is given a ten-day notic¢ 
the policy cannot canceled the credi- 


tor’s request, and further requires that 
the event total loss and repossession, 
the insurer must provide the debtor his 
includ- 


any loss payment made 


estate with complete accounting, 


Subscribers’ Rate Increase Denied 
Nonprofit Hospital Plan 


rporation for average increase sub- 
cri I cent was denied 


rates 40.7 per 
Julius Wikler, Superintendent In- 
surance New York. The Superintendent 
said, Tr. that he would prepared 
grant 21.5 per cent increase order 
present surplus 


howe ve 


maintain the position 


é 
1g 
AB 
| 
( 
= 


approxim 
will 
30, 1958. 
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Wisconsin Proposes Revision— 
Vehicle Liability Coverage 


The Wisconsin Department 
4 nr 
AU ast a@aiitit 


n $250,000 eac! 


the corporation for the fiscal year ending his statement was made in view of a com- : 
September 30, 1959, which would the prehensive study the operations all 
which the corporatio nonprofit plans New York State which 
+. 1- mnt 1) 
sity and was slated to be « mmpleted in 
G50 
was submitted the nonprofit hos- July, 1959. 
pital plan that the plan’s surplus was sub- 
stantially decreased 1957 and had suffered 
an evel Sharper red I in the eariy 
months 1958. This decline was caused 
the plan’s 700,000 subscribers Testimony im repeal 
the public hearing indicated that the public hearing 
crease of 40.7 per cent lld a uniess a ent number persons 
corporation report free surplus ap- groups petitioned public hear- 
proximately $86,000 at the end of 1960 | S ing Under existing law, any automobil 
surplus would addition projected policy including endorse- 
] ec 791 422 vy t +} at d r 
special ntingent surplus 1.435 alia i€ a Wa i 
cod ts | tat nrohihited if i 
which 1960 would required statute delivered state Was pro ted 
excluded from coverage the following: per- 
is whet OF all abe a 200 DV 
i he all Vabdi¢ 21 per ent I reasec, } ] } 
» drive, m r ve es they vere used | 
approve, was not, ever, granted 
under the influence intoxicating bever- 
Cnearcda i trie ans] 4 oT iq in 
all Classes of subscribers, and not apphed Polic 
were operated reckless manner. Policies 
which excluded the named insured were als 
per cent a rding t ndividual and tamuly 
ip remittance contracts and direct pav- f 
would policies that exclude from cover- 
age pers Ss ofr rganizations that are re- 
produce an accumulatior f surplus funds f the automobile was used for the purposes - 
the Superintendent stated that “will not ind the manner described the policy, 
grant approval rease designed and the autoniobile was used with proper 
produce an accumulatio: enrnine fande nermicsior 
the beginning this year, life Small business nts for large 
had extended a rd v ume t >/,000 I rcial mortgages -year analysis 
million for commercial mortgage ending with 1956 indicated that over 
ing, the Institute Life per cent the 
recently reported mortgage were amounts less 
+} al s¢ three fort} 
During 1957, the life companies’ com 
tall commercial mortgage ans were to 
hirms with assets iess than miii10n. 
ness financing Were retail trade estabDlhisn- 
years aggregate and was neariv twic 
the 1952 figure. 
mortgage loans made. 
The total of commercial mortgages 
Manufacturing plants and office build 
1:6 d ‘ lanulacturing plants and ¢ ce pulid- 
neid by nie COmpames has increased a 
steady rate for the past ten years, and 
} } r an nrail 
three times the total ten vears ago. Com- Hotels, garages, theaters, and nonrail 
mercial mortgages now represent nearly transportation accounted tor 
per cent the total assets the cent. The remaining one fourth the 
} YT nie ] 1] W 
more than 1,300 life mpames loans were miscelianeous., 
State Department Rulings 681 
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Updated Negligence Law 


Traffic Victims: Tort Law and Insurance 
Leon Green. Northwestern University Press, 
Evanston, 1958. 127 pages. $4. 

Tort law grew out the early axiom 
“One must use his own not injure 
another, and does injure him must 
show himself utterly without the 
due primarily the great increase 
horse-and-buggy traffic collisions, the 
rule this axiom was modified the one 
establishing reasonable care, that is, whether 
ordinary prudent man should have fore- 
seen some harm the injured person. 
hundred and fifty years later, find that 
the highway and skyway demand further 
modification negligence law into some- 
thing more practical. 

Negligence law, under the impact com- 
plex facts, legal doctrines and liability in- 
surance, undergoing still another radical 
development. However adaptable 
gence process may simple activities, 
serve its function must respond 
the complex activities out which the 
cases for adjustment now arise. This 
failed the industrial employer- 
employee activities the because 
the courts were unable react the needs 
and common judgment the people. 
the other hand, the less urgent 
other areas enterprise, the courts have 
recognized the need for protection its 
victims until negligence law, 1958, has 
become exceedingly exacting shifting the 
victim’s enterprise, and through 
enterprise those who share its bounties. 
while the decisions some the 
courts reflect full understanding the 
changes which have come about the 
environment calling for change 
the incidence negligence doctrines, many 
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negli- 


cases 


$ 


them indicate that the courts are still 
And thus 
igence law and its administration its 
most important area stumbles along wholly 
incapable providing 


ever-mounting toll traffic casualties. 


not aware the motor age. 


remedies 


the meantime are faced with this 
dilemma. the one hand the massive 
and complicated network negligence doc- 
trines which virtue their administra- 
tive intransigence work the advantage 
the insurance carrier that most the 
victims the highways are left outside the 
protection the law altogether. With 
only small percentage the total traffic 
claims subject the litigation process, the 


courts the large centers are congested 


defeat many meritorious cases. In- 
surers gain great advantage from this con- 
gestion while claimants suffer great losses. 
Liability insurance still falls far short 
being either universal adequate amount, 
but even pattern 


litigation forbidding deny many 


were both, the 


claimants access the courts; hence they 
accept what offered settlement, or, 
nothing offered, decline risk the 
hazards litigating their claims. ab- 


sence insurance, few claims are prose- 
cuted all 
the unpredictability litigation, the abor- 
tive results, new trials, appeals, 
and sometimes renditions even the best 


The extravagance doctrine, 
reversals, 


cases not make for confidence the 
processes the courthouse. 

the other hand the steadily increas- 
ing demand that the victims motor traffic 
have their losses shared through insurance 
at the 
make use the highways. 
flected the verdicts many juries, and 
not less the daily press and other 


protection expense those who 
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hic eeks ¢ emnonets 
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Pensions: 
Insurance Point View 


Pension James Hamilt 
) 
ra e | Bronsor McGraw-H 
Series [eGraw-Hill B K Cor 
330 West 42nd Street New \ 
York. 1958. 410 pages. 
ens ive rer 
Pensions have 
portar ast few 
] 
elemet r 
is emphasized b 
~ Tit ental ive! 
pension plans, at 
that are being set 
payments may 
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tes al actuarial 
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ad 
publications, the luncheon meetings definition, the character and the 
civic clubs, and private conversation inding pension plans are adequately 
rhe complaint 1s general at the stakes ea with, as are the Various types ol 
are too high for the parties and for the death, disability and 
public submit process adjust- miscellaneous types. Also covered are gov- 
ment long delayed, uncertain, con ernmental regulation and the effects 
plex, extended, expensive, and whicl taxation. The areas trust-fund plans, 

frequently fails reach acceptable group-annuity plans, negotiated pension plans, 

} and it-snha g plans are aiso discussed 
compulsor ntrib formulas, stated that 
sub they are tely varied are used 
1958 fund. While most formulas seem rather 
arbitrary (and, indeed, the 1954 In- 
dean formula, the contribution entirely 
| mar ment +} n frequent! + 
it i lla manage = ec a ] ntiy 
| the «tock re—and who } ave pro- 
vy and — lu 1 the terials — ices that were x 
uls sold—the spective shares 
f Texas she ent ¢ nterprise 
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What Life Insurance? 
pervision Life Insurance. Huebner and Ken- 
i? net Diack, Ir Applet n-Cen iry-Cr Its, 
} 25 2? r rl 
future Inc., West 32nd Street, New York 
New York. Fifth edition, 1958. 582 pages 
SH 
ensions, The life insurance industry now the 
interest leading writer individual accident and 
nts and dis- benefits this country. Group in- 
financing surance has also grown rapidly, and now 
problems important method providing life, health 
public and quasi-pub retirement systems and pension benefits. These and other tre- ‘ — 
mendous changes the life insurance business 
during the past tew vears Nave necessitated 
both actuaries and vice presidents The 
Wyatt Company. They have written 
subject which especially important Being text, has been published 
the needs corporation lawyers, business compact, classihed torm enable the stu- 
executives, personne f insurance and trust dent, layman and underwriter to have a : 
1] } ] } naire } > 
companies, well students the field comprehensive understanding the nature 
who may have life insurance and the ways which 
background may legitimately employed that 
& 


may best serve the interest personal, 
family and business welfare. Mr. Huebner, 
who the staff the University 
Pennsylvania, and Mr. Black, who the 
staff the Georgia State College Busi- 
ness Administration, have conveniently di- 
vided the into five distinct 


text parts dealing, 
respectively, with the nature and uses 


life insurance, the science life insurance, 


analy sis of the policy contract 
life insurance, and the 
agement and supervision life insurance 


companies. 


Part devoted primarily the practical 
uses which life insurance may ap- 
plied, 


leading types policies available, 


the 


chapters 


term insurance, whole-life insurance, en- 
dowment insurance, annuities, 
and annuities policies. The 


ment risk, rate-making, 


1 } 
the net singtie 


premium, 
surplus and its distribution, are considered 
Part 


presented Part III, which necessary 


foundation legal knowledge 


detailed interpretat of the ordi- 


and deal with the special forms life 
insurance and witl 
agement and supervision life 


companies 


Science Crime 


Science and the Detection Crime. 
Cuthbert. Philosophical 


East 40th Street, New York 16, New 


York 1958. 244 pages. $10 
“Any person who when driving 


motor vehicle 
place under 


having proper control the vehicle 
England pertaining persons who are 


driving while under the influence alcohol. 
The author of this book, 
the superintendent the Metropolitan Po- 
lice Laboratory, New Scotland Yard, ex- 
presses the view that under this 

the charge being drunk while charge 


who was formerly 


gislation 


When such cases are being prosecuted, the 


opinion, 


police are subjected open criticism and 
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any other type of case might be dep! red. 


usually 


», the defendant 
jur two 


which at least 


serving, and result usually 


jury on motorists are 
acquitted. 


solution this problem, the author 
reviews methods used Denmark, 
len, and states: 


Norway and Sweden, 


three countries have so altered their laws 
that the taking blood urine tests 
all cases f motor car and d k cases is 
compulsory and the law has been altered 
to remove the necessity of the c ts cor 
ing ft clusions questions t degree 
The blk ‘ urine test is now accepted 
and there more than certain 
tr t ot al ] 4 mv ct it 
i there s less tha the necessSar atl t 
of concentrat the case is dis scsed 

This b k is not te led t be a scr 

tif textb but ccurate gener scrif 
tf the various techr ques emf] 
the | tess al staf f the De irtment 
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Word Pictures 

How Sell 
Product Charles FE rvin 
Fifth Avenue, 


168 pages $ 


Your Ideas, Your 
The Amet il 


sai 


The Steel Seizure 


The Anatomy Constitutional 
Alan Westin. The Macmillan Comp: 
Fifth Avent York 11, New 


1958. 183 pages. $1.60. 


This most interesting book. deals 
with the legal history Youngstown Sheet 
Tube Company This the case 
that went all the way the Supreme Cour 
testing the seizure President Truman 
the steel mills 1952. 

Professor Westin’s book shows how case 
moves through administrative and judicial 
channels its way the Supreme Court. 


Sawyer. 


: 
; 
tried by a 

AGS 

1 

nary life contract, with considerable atten- 
tion being given to the beneficiary clause 
‘ | } veral narti } rl 
ie ee and the rights of the several parties who New York, New 
FE } re 7 } ntract dare 4 SR 775 
book, written primarily for sales- 
men, filled with anecdotes and belly 
no} The o r her ; } } 
laughs. The general theme is that a ¢ ad 

must transfer this picture the 

a, ; ‘ mind of the prospect by words. The words 

selected are those which are 
ee to: to the prospect, not words which are 

n’ his what a law } 
Isn’t this what lawyer attempts 
vnen ne argues a yerore a ige, a 

TK. 
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shows the tactics litigating 


chapter s that dis ssing the 
Court and its work the Youngst 
The |] terect sa stor 
text mative reading 

ine aut s s nu! r 
entitle the last chapter 

fr the r r Pres 
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Products Liability Surveyed Should 
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na er tha La litical hranche 
and how the actions the political branches 
the government mold the controversy. Lax 
This does the selection, from trans- 
cripts, briefs and other omcial 
selections are explained and 
by the author’s notes. A most interesting 4 
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News and Opinions 


Supreme Court Docket 


The United States Supreme Court con- 


vened scheduled October 1958, wit 
over 400 cases on the appe llate docket to be 
considered. this number, 137 were 


1 i Ccar- 
from the 1957-1958 term. 


ried over 


Here are the 
the Court regard 
ing insurance. 

Thompson Fid 
pany York, 


petitioner contending 


ity and 
Docket 


1 } 
that the state court 


oF New 


ignored the case law and the 
given federal statute (49 USC Sect 
Economic Regulations the Civil 


} ’ ] 


nautics Board) the federal courts 
that the 


contract insurance question. 


statute is the very basis of the 


Certiorari was petitioned 
decision of the Illinois Appellate 
Lire Cases (2d) 934), which 
the time the death 


review 
Court (3 


held that 


and that accidents occurring such air 
line were not covered the policy which 
the husband had purchased from vending 


machine the airport. 
Reserve Life Insurance 
Docket No. 287.—Certiorari 
review the decision the United States 
Court Appeals for the Ninth 
Lire Cases (2d) 999), which held the exe- 
cutor’s 


denied 


rhon 
mpany 


was 
Circuit 


ward was covered hospital 
insurance policy requiring the insured 
treated hospital 
facilities such operating room and 
that the 


further held 
policy did not require that these facilities 


laboratory. was 


located the premises, and institu- 
tion that had made arrangements with an- 
other hospital use its operating room and 
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lab it y 4 as a spital t If 
the 
It is contended that the rt f al veals 
has not I! ll ved the sual « rse ot | 
cial proceedings a has decided a state 
question conflict with applicable state law 
Hinkle NV ex Life In 
Compan Boston, Massachusett 
Docket No. 28 United States Court 
the insurer's motion f a directed ve ct 
the ground that the policy was not 
effect at the time t the app! ant’s de 
because he co ld not meet the imsur it 
condition in the « lit il receipt becaus 
his aviation pursuits 
Certiorari was granted review this 


(2d) 654), the pet 
tioner contending that the appellate court 
violated the rule estal Erte Tomp 
kins (304 64) trial court followed 
the decisions the Supreme Court 
how, when and whom insurance 
company can extricate it trom a pre 
liminary contract f insurance that 1s made 
the state, including the doctrine 
‘mending his hold 
Federal Justice More Efficient 

Ten thousand doll: now the amount 
required give liction the fed- 
eral district courts. This only one step 
that has been taken by Congress toward the 


cient administration federal 


more 
tice. e following paragraphs William 
Rogers, Attorney General the United 
States, reviews some the 
more 
His report 
was made The Judicial Conference the 


pective progress toward the 


administration federal justice. 
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G 
4 
ie 
Con 
No. 
on 
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new president Oren Pritchard, 
November 17, and the Amer Indian polis. Other 


ement Association will hold vice pres 


al nsura onic a thie m South Car 
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PERSONS AND EVENTS 
twenty-seventh annual “Insurance Management—The Next 
of the National Association of Mutual Decade.” ( 
Insurance Agents will held American Management Associ- 
Commodore Hotel, New York City, Basics Insurance 
October discussion will held the Hotel Astor New 


victed only were imprisoned. the 
Southern District California, only 27% 
all those convicted were imprisoned while 
the Northern District the same state, 
57% went jail. The discrepancy treat- 
ment between the Northern and Southern 
Districts Ohio has been even more pro- 
nounced, 70% going prison the North- 
ern District and only 33% the Southern 
District. Similar statistics can doubt 
assembled respect other kinds fed- 
eral 


However, all the legislation that was 
proposed the conference did not become 
law. Mr. Rogers also considered this legis- 
lation and said, with respect the omnibus 
judgeship bill: 


“As you know, the bill, 13672, in- 
cluding all the recommendations the 
Judicial Conference (plus additional tem- 
porary court appeals judgeship for 
8th Circuit) was reported favorably 
House and ordered favorably reported 
the Senate their respective 
Committees without dissenting vote 


“That the omnibus judgeship bill failed 
passage the closing sessions not at- 
tributable any lack public support 


effort the part those who favored 
Indeed, strong nonpartisan expressions 
support for the 
would provide came 


the country demonstrated hundreds 
letters, newspaper editorials 
and television commentaries. Considering 
that the problem not kind likely 
arouse public awareness as, for example, 
dramatic issues the foreign policy 
educational field, the public response seems 


all the more remarkable. sincerely 
hope and assume that the new 


will act promptly next year create the 


additional judgeships for which the need 
has been amply demonstrated 
“Next year would also 


time move forward toward another im- 
provement our system Federal justice 
—the provision adequately compensated 
and experienced counsel for 
fendants accused crime 
that this Conference 


tion March 1957. 
ing note that bill the form 
the Conference passed the Sena 
The Department planning the 
months ahead make sustained drive 
cooperation with the Conference secure 
the enactment legislation along this line. 


688 


considering the need for such program 
this time, worth suggesting that 
providing better representation for indigent 
defendants may measurably reduce the 
burden our courts, not only trial and 
appeal, but the habeas corpus proceedings 


that sometimes follow 


“To conclude the 


the Department 
2646, commonly called the Jenner-Bu 


y opposed 


withdrawal appellate jurisdic 
the Supreme Court five 
As to this bill, we said, ‘this type 
lation threatens the independence of the 
{I]ts enactment would be 


extremely detrimental the prop 


Judiciary 


istration justice and 


anced system gover 


separation powers among 


branches our government 


2 
R 5 as lesigned to 
VS prev sly held 
ot their cont t t 
1 
key sion Was 
rpretat 1 that no act 
construed indicate 
I t the excius 


as press pro- 
1eT a expre I 
or unless there is a 
so that they cat! 
‘ 
not consistently stand together The De- 
rtment or 1] +; 
partme opposed this bill the 
‘ 
is so bre adlv drawn that its effect can not 
be foret 1 and if it is effective it must 
Lange the meaning af ctatiut 
change he meat statutes conc vely 
interpreted many years ago, basic statutes 


“During fiscal 1958, the Tax Division 


act nend 
the Department reduced its backlog 
ing work for the fourth straight year, 
spite the receipt of the largest n mber I 


new cases its history. The cut 1958 


amounted approximately 300 cases and 


matters, bringing the total reduction for the 
four year period more than 2,300. the 
ing years the backlog pend- 
tax cases increased each year, from 
end 1954. reversing this trend 
face ever increasing volume 
Tax Divisi 


new business, the has made 


q 
legislative part of this 
report let refer the defeat two bills 
bill, before its amendment provided for 
+ 
er admin- 
bal 
Narmtul to our Dal- 
revive certain state 
constitutional because 
federal statutes Its 
retroactive rule of inte 
the intent to occupy a 
unde vhich millions of dollars have been 
invested and under which important human 
] sonshir } > 
ly relationships have become 
aa nately, these bills failed to pass 
ee Even though the congestion in the fede ral 
courts had increased over last year, 
ee ee, Rogers noted that there ha 1 been progress 
and improvement in administrative matters. 
recommendation for public defender legisla- 
| 
We 
a 
| 


“The great change that has occurred 
America the last generation has 
been the rise the middle class 
class family one with annual 
income from $4,000 $8,000 
find that today 43% the families 
are this bracket compared with 
only 15% 1935, speaking terms 
constant 1957 
Strunk, the United States Savings 
and Loan League, Chicago, Illinois. 


] 
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interest such claims. During 
interest payments 


$294,000 and during 1958 $163,194 


such 


“One of 


means that shows promuis¢ 


reducing court 


coneestl 


+1 
field 


of a periodic special call of all 


vernment cases Some Distri t Courts 


Caiend 


there nay 
lar for all 


have spe cia 
civil tax 


in the 
government cases, 


civil government 


“Last Judge 


District New York, effort cut 
the backlog of cases pending on the « 
gested civil calendar his district, made 
mass calendar call. Many the cases 


were answered ‘ready’ were promptly set 


chambers. 


settlement conferences in_ his 


that district there were ap- 


proximately 700 cases the civil 
about one-} alt of wh were gov ment 
sentative the Civil attended 
many of the conferences involving the 1 t 
C] Act cases in order to have present 
Washington counsel, who would naril 
make an independent review any 


substantia I wer <¢ gove ment cases 
were settled out trial 
‘In another area, little known 

now being quietly com the Civ 

Division way that making marked 
contribution the administration justice 
for important group our people. 
1942, the War Department lered the 


} 


nasty 


evacuation otf over 


Japanese ance 


native born citizens, the 


heavy financial losses thr the 
ment, sale at sacr prices or madequat¢ 
f the hor nd per | 
care Of the yusinesses, homes and pers i 
possessions left behind them, 

the treatment accorded t ioval 
forced number them renounce their 


States citizenship 


“Under 


the Japanese Claims Section the Civil 

Division now winding the 

mately 26,000 claims Evacua- 


tion Claims 


fiscal 1958, awards 
aggregated approximately 35% 
lars, with dismissal not mor 


Yet prior 


the claims filed. 


745 claims had been acted upon with awards 
totalling only a fraction of the final sums 
significant that one the cipal 
reasons has taken long nds 


$100,000 pes 


Claim, Nas elected EXETCISE nis rig 


Insurance Benefits 
for Vision Care Costs 


I recent vears t re | eloped i 
n est in prepayment I e benefits 
for the cost of vision care Josep! | 
F 1 ted, s address before 
the Sixtv-first \ 1 C gress f the 


October, 1958 


25 
‘a ve Ey 1957. to this deserving group is t} at not unt 
duced 260 Was the Jepartment given authority 
settle claims excess $2,500 per 
claim and not until 1951 were compromises 
‘laimant } ] ] 1 ne 
} Claimant, Whose Claim ved an amo 
sue in the Court ot Claims 
ship those who renounced under 
Stances of coerciot te le ] hiect 
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recent address of ( ef Justice Warrer 1 
Assemb Sessio1 the American B 
- } heen 1 tm thic field vid } 
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“ihe mtensihed efforts being mad 
the Director the Administrative Office 
the United States Courts and his assistants 
to improve the organization and administra 
tive planning usiness the courts 
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American Optometric that this the case, would there the 


a 


Selected Decisions 
from Jurisdictions 


& 


NEGLIGENCE was only partial one and that did not 


3 a include a se €1 t I he < gainst 
Summaries Selected Decisions the physicians. this the physicians an- 
Recently Reported CCH swered that the suit filed the passenger 

| against Car I as t reco\ 1 
NEGLIGENCE the injuries which 
' she had sust 1, 4 1 that she had entered 

int a we eral release ot ll cla 


Release Original Tortfeasor 
Does Not Release Subsequent One general release one who was origi 


general release the original action the per 
did not bar passenger’s recovery phvsician surgeon 
physicians who negligently injured further injury the 
during treatment the original treatment. 
The intent the parties and full com- 
pensation fact govern the effect the [he state supreme court 
\ bus passenger sustained an language of the release as not ¢ troll 4 
her back result the neglig 
carrier, and treated the Stowe, 228 Minn. 216, 
- - juries Cann neid is a 4 iaw, 
and seriously burned her while using have released his claim for about 
treatments. While her case against the which was ignorant the time the 
carrier was still pending, she enter 
a settlement with it and executed a § covered well as 
release, such release discharging in- 
from all claims and demands ter that reasonable 
and nature for all her injuries entered into the 
damages, and all effects and error ele- 
may arise because the inju against the finality 
entering into the all-inclusive language The court 
also cited Larson Sventek, 211 Minn. 385, 


against the physicians recover for her 


damages resulting from the X-ray burns. rule applied 


physician only when the parties expressly 

tentionally settle for unknown injuries and 
On appeal to the Minnesota Supreme that therefore it is ordinarily a fact question 


Court, the passenger alleged that the the jury whether the parties fixed the 
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Construed— 
Liability 


The words “attacks injures” were con- 
strued cause dog owner liable 
the animal either attacked injured 
another without provocation. Such words 
did not mean “attacks and injuries.” The 
dog caused the owner’s mother-in-law 
fall down some steps. Illinois. 


the mot “4 was 
] 
the net Shean ta 
al | t t 1} LA i = 
as \ f 1 and ater 
the steps ) eed i i A s was 
filed against the ler Chay 
S, 12d Illinois Revised ites 
which provides part: “If dog 
provocation, attack or injures pers 
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Erroneous Advice About Will— 
Attorney Liable 


Erroneous advice—that will was not 
necessary because under the law the 
husband died intestate, the 
residue the estate would pass her— 
caused attorney liable. at- 
torney undertakes that possesses 
reasonable amount skill and knowledge. 
Washington. 


‘ it 4 t > at 
t > 
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€ esses it 
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» is peaceably cond ting himself in any 
was inherited the brother, her allegations 
being that she neglected have the will 
properly executed because the attorney ad- 
Vise 1 her that a w ll was unnecessary, since : 
under the law her husband died intestate, 
the residue would pass her. She further 
alleged that the attorney knew 
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substantial amount separate property that 
her husband had inherited from estate, 
and that the attorney knew—or possessed 
reasonable knowledge and exercised rea- 
sonable care under the standards practice 


the community, should have known— 
that under the laws the state her 
husband died intestate, she would inherit 


only half his separate estate. 


the lower court the attorney’s demurrer 
was sustained, and the wife appealed the 
Washington Supreme Court. was argued 
for the attorney that the erroneous advice 
hicl given the wife 
was not the sole proximate cause her 


loss, but was her own act which caused 


was negligently 


the loss. disposing the attorney’s 
contentions and reversing the ruling the 
lower court, the supreme court reviewed 


lon, Wash. (2d) 448, where 


Theurer 
was stated that “the law does not require 


the sole cause the injury complained 


order entitle the plaintiff damages 
therefor. The connection 

gent act and injury not 
intervening event which occurs 
the course events that might reason- 


between a negli- 


ably have been anticipated the wrong- 
doer.” The court was the opinion that 
attorney when “the employ another 
person such, undertakes that possesses 


reasonable amount skill and knowledge 


attorney, and that will exercise 

11 1 f 
reasonable amount skill the course 
his employment Arnold 


Court, 
NEGLIGENCE CASES 


Washington 
Two. July 


(2d) 790 


Supreme 
10, 1958. 


Short Shorts from the Courts 


foot the 
train crossing, such race unfortunate 
ending tie. His wife brought action 
for wrongful death, but was found that 


dece asc d had be en 


racing on defendant's ] 


she did not have sufficient case 
the jury. was late night when the 
decedent was returning home and when the 
mishap occurred. The only testimony given 
was that the fireman and engineer, and 


was established that the train 
the point impact speed between 


was further 


approached 


and miles per hour. 
established that the Ister was firs 
noticed when was “picked up” 
headlight the 
was running foot towards the 


The 
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pe 


} 
oscillating train while 


crossing. 


excessive speed of the under the 


fact 
for the jury, because was not the speed 
the train that killed the man but his 
effort run across the tracks front 
the train—Harper Missouri 
Railroad Arkansas Court 
July 1958. Cases (2d) 877 


circumstances was not question 


were held liable for damages caused the 


homes the plaintiffs which resulted from 
earth sliding onto their property. The archi- 
tects along with general contractor and 
construction company were employed 
the school district excavate site 
school. was ued for the architects 
that they ved no duty to a third person 
with they did not contract after the 
plans and specifications had been completed 
Howev the architects ere charged not 
arc cts it excavators The court 
e opinio that all nite and 
commit such acts that deprive a landowner 
of the lateral support for his are re 
sponsible damages.—Peak Bar 
bachano rnia District Court 
Appeal. NEGLIGENCE CASES 
(2d) 808 


player who received spina 


a scrimmage game recovered a 
judgment against the school. The 
injury occurred during the scrimmage, but 
it as tound that additiona lamage was 
done when the coa had m removed to 
the sidelines by some fellow piavers inste 1 
waiting er. The trial 
nstructi« that 4 t eat da 
a pers ot ordmary pr e 
exercise extreme engaged 
such activity” was not errone 
Union High District 
1958. Cases (2d) 927 
Missouri The act service stat 
operator t selling gasoline t 12-year 
old-boy was found gence and the 


a four-year-old boy | ise, t 
12-ye it Id boy gave the asolme tO a 
other boy in order to clear some paint 
brushes. Si bsequently the gasoline was in 
tentionally ignited, and while playing wit 
the gasoline the four-year ld | y sustaine | 
severe burns. The injury was deemed 
reasonably 
Missouri Supreme Court. May 12, 1958. 


(2d) 327. 


Da 
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REPORTS 
Wife Has Cause Action lude 


“loss consortium.” Any departure from 


the common law rule should the 
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Automobile 


justice contested almost all the major 
opinions the court.—Deshotel Atchison, 
Topeka Santa Railroad Company 
California Supreme Court, Banc. July 
31, 1958. Cases (2d) 


Rail Crossing Collision— 
Failure Use Slight Care 


Where the decedent collided with train 
crossing which the warning signals 
were working, was found that failed 
use slight care, and this failure con- 
tributed the proximate cause his 
death. His unobstructed view was one 
mile. South Carolina. 


The decedent was killed when and his 
automobile collided with one the defend- 
ant’s trains grade crossing. was 
established through testimony that the 
time the accident the weather was clear, 
the crossing signal was sounding and the 
lights were flashing. Before the impact, 
was further established, the decedent’s car 
was standing the crossing tracks and 
the decedent had alighted from his car 
effort escape, but obviously did not 
make it. the lower court the verdict was 


rendered favor the plaintiffs, but the 


t 

defendants were awarded judgment not- 
withstanding the verdict the ground 
“That the only reasonable inference 
drawn from the whole the testimony 
that the Plaintiffs’ intestate came his death 
through his own contributory negligence, con 
tributory willfulness, contributory wantonness, 
and contributory gross negligence.’ 

The South Carolina Supreme Court be- 
lieved that the basic question appeal was 
whether the decedent was guilty simple 
contributory negligence which was the prox- 
imate cause the collision; so, the plain- 
law. affirming the decision the lower 
court, the court considered the pertinent facts 
the case. There was hedge running par- 
allel to the tracks, but between the hedge 
and the crossing where the collision oc- 
curred there was expanse one street 
and two other sets tracks which the 
decedent had to cross before he reached 
the fatal grade crossing. His view was 
virtually unobstructed for one mile down 
the tracks. Under these circumstances, the 
supreme court affirmed the lower 
decision that the decedent failed to use 
slight care for his own safety, this being 
contributing proximate cause his death. 
al., Administrators Southern 


696 


Railway Company. South Carolina Supreme 
CASES 
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Rear Window Open— 
Recovery for Head Injury 


Everyone should know that pedestrians 
cross streets the middle the block 
between parked cars. pedestrian, while 
crossing between two parked cars, struck 
her head horizontally open rear 
window station wagon. New Jersey. 


1 


\ 72-year-« Id 


ile crossn 


a Street, struck 


open rear 


wagon, which was 
nated I ark ng € 
woman had cro reet place 
that not crosswalk, 
and the injury occurred when she attempted 
to walk between the defendant’s station 


wagon and another car that was parked 
directly back the station wag 


From judgment 


the pedestrian, the argued 


window horizontally 


appeal that leaving 


open was not negligent under the circum- 


stances, since there were no unusual facts 
which would serve warn him the 
probability that person crossing the street 


would squeeze between his car and the car 


parked directly behind it 


In affirming the juds m 
court, the superior court 
ure pedestrian cross the 
designated crosswalk wa 
evidence of contributory 


court was o ne 


should have known 
—that many pedestrians ignore crosswalks 
and cross streets the middle the block 
between parked cars.—Schaublin Leber. 
New Jersey Superior Court. June 19, 1958 
Cases (2d) 157. 


Predated Policy— 
Prior Agreement Issue Policy 


Whether policy, predated the insurer’s 
agent because knew the accident had 
already happened, was effective depended 
whether written agreement between 
the agent and the insured was entered 
into before the policy’s effective date. 
New York. 


The insurer sought have policy 
insurance declared null and void the 
ground that its agent without authority, 
express implied, predated the 


af 
hat the fail- 
conclusive 
gence ne 


\ 
| 
It 
M +. 
| 44 5 
S ‘ \ > 
() 
What ployee had permission, either ex- 
employee who was instructed drive 
the insured’s truck and get painted was 
not insured when collided with third United States 
person while personal mission. Ex- 
not imply permission for all. Pennsyl- 
vania. 
\l On S 
Failing assume that second motorist 
the right was not negligence the part 
the first. The second collided with the 
first and then hit the decedent coming 
from the opposite direction. California. 
and sought a de trator jude nt. arguins The y vy of the ecedent filed suit 
tha le s 
ss | il sts i Ss 
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another traveling 
the same direction, and into the 
coming from the other di- 
While traveling 
with two lanes 
direction, the first motorist noticed his 
rear-view mirror that the motorist 
had passed car the right-hand side. 
Realizing that the second was traveling 
speed than he first 
motorist turned from the left-hand lane in- 
to the right in order to allow the second 
oncoming motorist pass his left sid 
this instant the second motorist 
with the first, the impact causing 
motorist pass over into the 


motorist’s car while 
smashed 
decedent’s car 
rection. four-lane 


highway going 


second 


greater was, the 


decedent, who was coming from 
direction. the court, 
rendered against the second 
but the widow was nonsuited the 


superior 
motorist, 
first 


Was 


widow 


this 


Fron nonsuit the 
argued 


and that the 

have pulled over 
order to let the 
and that the first motorist 
failing assume that the 
violate the law 
the wrong side. 


second 


again 


passing 


The higher court was the opinion that 
the first motorist acted quite properly 
attempting let the 
left. The motorist 
law from passing the first the 
(Vehicle Code, 529); 
there was 
sho 


now 


second 
second was 
Section 
evidence which 

that the first did not act 
ably prudent man would have done 
similar circumstances, the judgment 
lower court was 

Young. California District Court 
peal. July 28, 1958. 
(2d) 139. 


Highway Department Not Liable— 
Construed 


statute which allowed the state its 
agencies procure liability insurance did 
not waive toto the principle govern- 
mental immunity. The employee the 
state who injured the plaintiff was liable, 
but not the state the commissioner. 
North Dakota. 


While driving his truck, the plaintiff 
injured because of the 
employee the state highway department 
who 
the scope his employment. The in- 
jured filed suit against the state 
commissioner, the employee and the 
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negligence 


was operating a 


irt sustained the defendants 
the facts stated 


but the lower cot 
cause 


or action had govern- 


mental immunity. 
injured ap 


ay 


North 


From this adverse ruling 
pealed the 
Dakota, 


Supreme 
and alleged that 
North Dakota the year 
through its Legislature, duly 
ter 214, Session Laws of 1945 (Sec 
1953 Suppleme nt), and that under 
North Dakota 


1 
vernmental im 


the State 


these 
the impo 
Had tl 


} ‘ 


curred 


mental 


ature 
waive 


liability 


sustained the 


the state and the higl 


sioner, but reversed its 
the emp! vee It 
mental 


immunity n 


the government 


ta Supreme 


ted ¢ hap 
39-0108, 
said stat 
the defense munity from 
a liability both for itse al the said d 
fandane 
endan 
It lealing Wil ations the 
court considered rtant question to 
enactment of the law, actually 
waived its governmental per- 
1otorist should “ the State of North Dakota or any 
: t-hand lane in ‘ ¢ bur r tt em 
au department, agency, yureau oO the 
s on his right, plovees thereof using or operating 
cereiee a second would carry insurance tor its own p ection and 
ee : him on the protection of any employee trom claims 
for loss damage arising 
reasor or the ust pera l 
motor vehicle, whether such vehicle the 
time the loss or damage in juestion 
It was further 1 ed by the <« na 
“nr ey the complaint did not allege that the state 
rociured incuranc theretore 
had in fact pro ed irance: ere 
oa : er the issue was whether the statute waived 
governmental immunity of the state regard 
al less of whether insurance was at ally ) 
under the statute. The supreme court 
P=) found that the statute did not watve 1m- 
toun tha 
but +} t it was merely PeTMIsSsive 
munity, at 1 as m 
: in that it did not require a 
ured. but allowed that mav 
legt did not intend by the enactment 
to in toto ne State mmun \ 
may result, liabilities against 
insurance mav have bee taken n 
court then aft rmed the decision of the lower 
rotect an em- 
4 iabilitv for 
Court. August 15, 1958 1> 
Cases (2d) 182 


Summaries Selected 
Decisions Recently Reported 
CCH LIFE INSURANCE 
REPORTS 


Full 
Binder Coverage 


binder receipt that acknowledged 
monthly premium the first full pre- 
mium specified the application did 
not mean the first full annual premium. 
provided coverage between the ac- 
ceptance the risk and the delivery 
the policy. Georgia. 


Life, Health—Accident 


| 
herein applied for shall not take effect unt 
| ip] 1 tor aii ak 
ip \ ere 1 I vered » me and t 
re ¢ } sar ] 3 
ia cs ati Ca 
VI 
far nneal there ere mr rtant 
erning these 1 nte ate 
hanet fied | t provis f the binder receipt 
eptatl t the risk t he efttective late 
August 14 provide tor 1 $74.94 
decease {) € Sa ate ap] 4 
provide iary WN lt regard t the pret m 
ser nit s thic receint Ihe ance ent ; ne nth’< nremitnt 
ul r the y tor ation j as accept by the agent as the 
made shall be effective ! ate f this re “frst full pren m.” and the nsurer re- 
ceipt r the date of the mrpletior eive retained this pavment for ne 
ever is the ster ite H ever ution at binder together formed at 
a is a reasona e cor » ¢ at ti $6.25 
not ex ed $50,000." 
ient sum ve per 
It is established that the medical exan hetween the acceptan f the risk and the 
inat is omplete eT ictua ssuance and i¢ very icV, 
1956, a 4 é surer accepted ‘ s} at \ time. under the terms of the 1 . 
and iss ecease a ¢ mreminum hecame nat le 
lil a al pren m became payable 
dated August 14. 1956. whic as forwarded 
‘ ihe msurers contention that the deceased 
t ts age f very ‘ east 
November 1056 hefor the 1 i Cy bpecau la 
There were two pertinent stipulations the apy not upheld. was 
the application pertaini! ta the delivery af areu that this constituted a counteroftter 
applhicati il i \ \ 
the policv: “Except as otherwise provided it that an acceptance by the ceased was rh : 
the attached receipt bearing the condition precedent the existence 
number this ation, the the ntract. There was provision the 
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application which stated that “My accept- 
ance any policy this application will 
constitute ratification any cor- 
rection addition this application 
made the company and noted the 
space provided for corrections and amend- 
ments.” disposing this contention and 
reversing the judgment the lower court, 
the higher court noted that the application 
and the receipt constituted 
tract, but the 
conflict with amendatory any pro- 


iterim con- 


date the policy was not 


Accident Insurance 
pany. Georgia Court Appeals. June 23, 
Lire Cases (2d) 1206. 


ANennesau 


Accidental Death Provision— 
Mentally Irresponsible Killer 


Where insured was killed person 
who was suffering from paranoia, the 
death did not come within the accidental 
death provision the policy. Even 
though the killer was not mentally 
legally responsible, his acts were inten- 
tional. South Carolina. 


During rather heated conversation the 
insured was shot and killed. Just five days 
after the incident, the killer was committed 
mental institution where was diag- 
having 


nosed paranoia. the lower 


court the plaintiffs recovered judgment 
under the double in- 
demnity provision its life insurance policy 


against the insurer 


Carolina, the insurer argued that was not 
liable under the provisions the policy 
because the insured died from injuries in- 
tentionally inflicted another, homicide 
provision the policy relating acci- 
dental death stated that “additional 
amount shall not paid, event death 
resulting from the following: (a) self de- 
struction, whether sane insane; (b) the 
taking poison, inhaling gas, any 
sort acid fumes, whether voluntary 
otherwise; (c) injuries intentionally inflicted 
another person; (d) homicide; 


was established medical testimony 
that the mental illness from which the 
killer was suffering impaired reasoning and 
judgment and that had the intention 
doing what did, but was irresponsible 
and did not know right from wrong. 


1 


reversing the judgment the lower 
court, the supreme court found that the 
fatal injuries inflicted upon the insured were 
intentional the part the killer, 
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did not matter that the killer was not 
mentally legally responsible for his acts. 
Since the injuries causing the death the 
insured were intentionally inflicted, the ac- 
cidental death benefit provision of the pe licy 
did not apply.—Deloache al. Carolina 
Life Insurance Company. South 
Supreme Court. August 1958. 
Cases (2d) 1205 
Statute Operates Prospectively 

statute increasing the time limitation 
which cause action may filed 
for accident cases was found pros- 
pective and not retrospective its opera- 
tion. The new statute was not effect 
when the injury occurred but was when 
the suit was filed. Maine. 

November 28, 1951, the insurer issue 
an accident pe licy to the insured, which was 
subsequently 
suit 
1956, for 
time 
occurrence 
Statute in to 
cause ct 
expirat 
furnished 

Aftera igr tin the s 
court, the appealed the 
Judicial Ce t Maine the nsure 
tended that the acti 

brought within the 
as provided r in the if ( 
ent provis the policy states 
ction at law ¢ in equity s ill 
ration sixty days after proot 
has been filed accordance 
the requirements this policy, nor shal 
such action brought all unless brought 
within two years expiration the 
time within which proof loss required 
the policy.” The insured, however, was 
relying statute (Revised Statutes 1954, 
Chapter 60, Section 118, Subsection II-A 
11) which provided that “No action law 
equity shall brought recover 
this policy prior the expiration 
days after written proof loss has 
furnished accordance with the 
ments this policy. such action 
brought after the expiration years 
after the time written proof loss re- 
quired to be furnished.” 


es ee : 1 appeal to the Supreme Court of South 


that the two-year limitation 
the I b 1 the insured. t t 
that the | 
} fact ritt 
e 1949 statute The pe 
é the 1949 t 
t stated t the 95. \ 
Compas M S ] ( 
Liability— 
Agent's Misrepresentations 
agent the insurer was informed 
the applicant his wife’s rheumatic heart 
condition. The insurer was estopped from 
relying certain policy provisions 
avoid liability because knowledge the 
agent was imputable 
Ohio. 
Ay vent the insurer 
} } } P + 
r) 
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Dlank 
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pi ot the State 1 \\ 1- 
al li 1) wit t years | t t 
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instit n ?t the treatment il 
mental disease, r has bee ttended 
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Group 
Effective Date Conflict 


different “effective” date appeared 
group life policy certificate sent the 
deceased than appeared the master 
policy. The deceased was insured because 
the certificate was part the contract 
under the law sister state. Nebraska. 


sure ed s g st ar sure Ww 

I the alleg sured ihe bene- 

} tr fer 
s 1 Was ed | 


situation, had procured group life policy 
that covered its employees. November 
20, 1954, the husband became ill and never 
returned work thereafter. Proof the 
husband’s death—which occurred Janu 
ary 19, 1955—was made the insurer, but 
refused payment the ground that the 
deceased was not 
January 1955, and did not return active 
lherefore, 


active employment 
employment prior his death. 
was not eligible for insurance 
the lower court judgment was returned 
for the beneficiary, and the 
appealed the Nebraska Supreme 


coverage 


in- 
surer 


Court. 


sions its policy 

liability. One particular 

employee not insured 

his employer’s ins 

day the cale 


(2) full calendar months contributions 
his employer his court 
construed this provision mean that the 
first day the calendar month 
December 1, 1954. 

From the foregoing evidence appeared 
that the deceased had not qualified or 
become insured under the terms the 

} 


then imtroduce 


that sl 


group policy. There was 


o evidence a certificate 
the insurer 
insurance the 
the effective date the 
October 1, 1954. Such certifi 
required both the policy 
statute. 


The important question for determina 


» effect the issuance of the 


insurance had the 


Since the contract 
nois contract, the law 


govern. The insurer 


Statute in 


the certificate was not a part of the con- 
tract insurance. The statute read: 
provision that the policy, the application 


ot the 
plications, any, the employees insured 
shall constitute the entire contract between 
the parties This statute was con- 
sidered the court, but was fina 

decided that the Supreme Court Illinois 
had not passed upon any 
However, the 


employer trustee any associa- 


individual ap- 


construction 
the statute. appellate court 
Union Labor Life Insurance 
110, held that 


master policy 


The 


case Thieme 
Company, Ill. App. (2d) 
both the 


were 
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certificate and the 


integral parts the contract. 


case further held that the absence any 
provision the master policy the con- 
trary, the certificate under the law 


nois is a part of the contract. 


the basis this case, the important 


question whether decision inter- 


mediate sufficient proof 


to establish the la ot a sister State is 
raised. The supreme court was the opin- 
ion that the absence 
Supreme Court decision the contrary, 


decision intermediate court should 
be accepted as stating the law of the state 
Case the court held that a certificate of 
Insurance t the msurance ¢ 
tract. held that since there 
vas a disc co erning the eff 
date in the master polic ind the eff v 
dat n the certificate issued to the ins 1 
ind since insurance provisions are construed 
most favorable to the insured, the effective 
date f the I licy vas Oct her 1 1954 
It was nd that the insured had been 
actively emp ed atter that late and is 
there q alified the insurance 
Exstrum Casualt Life 
( Nel »upreme Ce« t | 


Short Shorts from the Courts 
Tenth Circuit 


estate Was properly awa ed the be hits of 
lite policy where the evidence established 
that she was still alive after 
Phere as testimony that thie sbar ] is 
not breat ne alter the pact al | that 
there asa lible moa ne ng trom the 

Ww Even th re she died 15 m tes 

was determined the sband 
dead, this did not preclude recovery 
tor, et United States ( rt of A ppe als 
for the Tenth Circuit. 
Cases (2d) 1170 


after she had 
stabbed had hit 


during 


evidence was substantial to support the 
jury’s verdict justifiable killing, notw 


standing the 


testimony witnesses that 


the beneficiary, previous the 
ment, bough 
that she was going kill her 

York, York. Arkansas Su- 
preme Court. June 23, 1958. 

(2d) 1200. 


fatal 


argu 


t a knife remarked 


had 


appeal the insurer cited several provi 
t thar “ } 
e etrective date ot 
insured the first 
i 
iowed that 
tore his death; 
4 icy Was to be 1 wid 
Was 
liability. 
argument. The court found that the 
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FIRE 


Summaries Selected Deci- 
sions Recently Reported 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Vacancy Condition 
Increased-Hazard Conditions 


Leaving the doors and windows unlocked 
vacant building, thus allowing un- 
authorized persons enter the building, 
was sufficient breach the in- 
creased-hazard conditions five fire 
policies. Illinois. 
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Authority— 
Action Barred 


The insureds were barred from suing 
tortfeasor after they signed “loan re- 
ceipts” and drafts payment their 
explosion damages from the insurers. 
was their duty understand the nature 
the authority and the release the 
instruments. Colorado. 


x 
Uy 5 
es 
\ 
signe 
s ¢ 
ere a 
exte 
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ot United States District 
Fire and Casualty 


Microfilms 


Prior Volumes 


The Insurance Law Journal 
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313 North First Street 
Ann Arbor, Michigan 


anyone liable for the los 
vided that all claims agai feas 
would pledged The 
instrument and 
(assureds) hereby app« nagers 
and or agents of the said ‘compar y’ and 
heir successors severally, his, its the 
agent(s) and attorney(s)-in-fact, with 
revocable power, to collect anv s clair 
claims 

After the proofs loss and “loan 

ipts” were received by tl urers, t \ 

drafts the insureds which contained 

following similar statements 
will constitute full satisfaction all claims 
demands for loss and damage 
sum hereby paid, all claims an¢ lemat Ss 
whatsoever ag Ins 
ance Company under this policy 
reason the within mentioned claim for 
loss and damage, are released, settled and 
forever discharge <7 

view the “loan receipts” and the 


pt 


drafts, the insurers pro- 


Ras 


ympany, which they did and pursuance 
thereof executed to the gas compa! a 


general release. 


gas company the from 
judgment the 
that 


release of 


court; 
adverse insureds ap- 
pealed, contending 
holding that 
the insurers after assignment and settle- 
ment the claim under the loan receipt 


this 
Was error in 


the gas company 


authority given the insurers was bar 
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n insureds a st th gas 
en banc the 
preme Court disposed the 
the insureds and affirmed the judgment 
the district court. To uphold its decisir 
the court cited Corpus Juris 
639, Sect 1 l Stat I general 4 
t a \ considerat 
capable appreciat its 
and effect is valid The mere ict 
that a release is extremely « iprenensive 
terms, and purports complet 
discharge f n all claims arisir it i 
accident will not prevent its avoid 
ance where proper grounds exist 

The court felt that it was the sured 
duty read and understand loan 
ceipts and the releases the drafts that 
that there w Id be a litional damage 
was the duty the aut 
granted in the loan rece pts Cov 11 ef 
Pueblo Fuel Company al. Col 
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Short Short: New York 

insured was denied recovery suit 
than ths give notice the 
dent nsurance carrier. was found 
vis the policy hich recuired that 
tl T 4 t 1 he t 

surer as § is act ib] 

actions about claim for pers 
injuries that was made another plaint 
the suit. The insurer took lefense 
the suit after the plaintiff sued the 
sured his personal injuries 
oft the accident The court Was yr the 

at the unauthorized acts of the 
consenting the imposit 
terms up the insured as a co 
per default and consent 
ing restoration the action the 
calendar after it had been nconditionall 
dismissed, sufficient constitute 
waiver its claim lack timel 
notice the policy.—General ent 


Assurance Corporation Ltd. 7 
Bongiorno al. New York Supreme Court, 
Appellate Division. July 21, 1958. 
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ceeded to arrange a settlement with the 
judgment was entered favor the 
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